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The provisions of the shipping laws of the 
United States, which authorize the arrest of 
sailors refusing to carry out contracts made 
by them to serve on vessels, are constitutional, 
and the enforcement of them is within the 
' jurisdiction of State courts. This has been 
recently decided by the Supreme Court of 
the United States in the case of Robertson et 
al. v. United States, which came up on appeal 
from the judgment of the United States Cir- 
cuit Court for the Northern District of Cali- 
fornia, refusing to discharge the appellants 
from the custody of the United States marshal 
on a petition for a writ of habeas corpus. It 
appeared that the appellants signed articles in 
San Francisco to ship on an American vessel 
to aforeign port and return. At Astoria, 
Oregon, the men deserted, were arrested and 
on arrival in San Francisco were held in cus- 
tody by a United States commissioner for 
- trial, upon the charge of violation of sections 
4598 and 4599 Revised Statutes. They sued 
for their discharge on ‘a writ of habeas corpus, 
on the ground that their detention was in 
Violation of the thirteenth amendment to the 
constitution, which forbids involuntary serv- 
itude, except for crime of which the subject 
has been convicted. The court dismissed 
» their petition and remanded them to the cus- 
todyof the marshal. This action of the court 
has now been affirmed by the Supreme Court 
of the United States, which, in an opinion by 
' Mr. Justice Brown, holds that the statute 
giving justices of the peace jurisdiction of 
complaints over seamen for violation of their 
contracts is within the ‘‘judicial power’’ of 
| the United States, and that congress can law- 
‘fully authorize State courts to issue warrants 
} such as the one upon which the petitioners 
_Were arrested in Oregon. In regard to the 
) question of ‘involuntary servitude’’ the court 
‘held that the prohibition thereof in the thir- 
' teenth amendment attached to servitude 
Which was involuntary at the inception of the 
/ Contract. It was true that there might be no 
_Temedy if the contracting party escaped from 
) the control of the person with whom he had 
| Sontracted, and that the contract might be 
declared null and void as not in accord with 


found on the land. This broad doctrine, it 


public policy, but these considerations could 
not make the service contracted for invol- 
untary servitude. Ifthe term were to be 
construed by the party affected, said the 
court, and the contract terminated at his 
election, a man might not be able to contract 
for personal service and to surrender his per- 
sonal liberty, even for a brief period, under 
certain conditions specified in the contract. 
By such a construction a soldier might desert 
his command on the eve of battle, and how- 
ever satisfactory that might be to him, it 
could hardly be considered as tending to the 
good order, discipline or effectiveness of the 
army. Practice and precedents extending 
back into the periods of antiquity, the court 
said, concurred in holding seamen to the 
terms of theircontracts. Navigation could not 
be carried on without the enforcement of such 
contracts, and the codes of all maritime nations 
from the earliest ages to the present period con- 
tained similar provisions. Complete authority 
for the law, whose validity was in question be- 
fore the court, was, that body declared, found 
in the constitutional power to regulate foreign 
and interstate commerce. Justice Harlan 
dissented from the opinion of the court, de- 
nying the relevancy of references to the mar- 
itime laws of other nations, or even of the 
colonies, before the adoption of the constitu- 
tion, to constitutional discussions in this 
country, and contending in effect that the 
law under consideration gave one man the 
right to compel another against his will, in a 
matter of purely personal and private con- 
tract. 





The New York Law Journal calls attention, 
by way of criticism, to the recent English de- 
cision in South Staffordshire Water Co. vy. 
Sharman. on the subject of the rights of the 
finder of lost chattels the owner of which 
cannot be found. It appeared in that case 
that the defendant, while cleaning out, under 
the plaintiffs’ orders, a pool of water on their 
land, found two gold rings in the mud at the 
bottom of the pool. He declined to deliver 
them to the plaintiffs, but failed to discover 
the real owner. In an action of detinue it 
was held that the plaintiffs were entitled to 
the rings, the legal conclusion of the court 
being that the possessor of land is person- 
ally entitled, as against the finder, to chattels 
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seems, is not in harmony with several author- 
ities on the subject. In Hamaker, v. Blan- 
chard, in the Supreme Court of Pennsylvania, 
90 Pa. 377, it appeared that a domestic 
servant in a hotel found in the public parlor 
a roll of bank bills. The finder immediately 
informed the proprietor of the hotel, who 
suggested that the money belonged to a 
transient guest, and received it from the 
finder to hand to the guest. It was after- 
wards ascertained that the guest in question 
did not lose the money, and upon demand by 
the finder the proprietor refused to return it 
to her. The finder accordingly brought as- 
sumpsit for the money and was held ,entitled 
to recover. 

In Bridges v. Hawkesworth, 7 Eng. Law 
and Eq. R. 424, it appeared that a person 
went into a shop, and, as he was leaving, 
picked up a parcel of bank notes, which was 
lying on the floor, and immediately showed 
them to the shopman. It was held that the 
facts did not warrant the supposition that the 
notes had been deposited there intentionally, 
they being manifestly lost by some one, and 
that there was no circumstance in the case to 
take it out of the general rule of law, that the 
finder of a lost article is entitled to it as 
against all persons, exeept the real owner. 
In South Staffordshire Water Co. v. 
Sharman, Lord Russell distinguishes Bridges 
v. Hawkesworth on the ground that in the 
latter case it appeared that the bank notes 
were found in a public part of the shop to 
which the finder had rightful access, the cir- 
cumstances being therefore substantially ana- 
logous to the finding of a lost article in a 
public place. 








NOTES OF RECENT DECISIONS. 


CriminaL LAw—ScANDALOUS PUBLICATION— 
FREEDOM OF THE P 
of Missouri decides in State v. Van Wye, 37 
S. W. Rep. 938, that act 1891, declaring 
guilty of a felony one who engages in the 
business of publishing or disseminating a 
paper devoted mainly to publications of 
scandal and immoral conduct, does not con- 
travene Bill of Rights, § 14, prohibiting any 
law impairing the freedom of speech, and 
providing that every person shall be free to 
say, write, or publish whatever he will, being 
responsible for all abuse of that liberty. The 
court says: 








The constitutionality of the act of 1891, al 
quoted, is assailed, because it is claimed to be in 
travention of section 14 of the bill of : rights 
Missouri. That familiar] section ordains that 
law shall be passed impairing the freedom of speech: 
that every person shall be free to say, write orp 
lish whatever he will on any subject, being respo 
ble for all abuse of that liberty; and that in all sy 
and prosecutions for libel the truth thereof may be 
given in evidence.” This court has heretofore often 
asserted its right and duty to determine whether g 
legislative enactment, solemnly passed and Dre 
mulgated according to the forms of our constitution, — 
was in fact and substance repugnant to the constitu. ~ 
tion, and, if so, to declare it void. The exercise of 
this most important authority has attracted the at — 
tention of all intelligent students of our system of — 
government. In assuming this high function, our | 
courts do not proceed on the theory that the judiciary © 
is in any way superior to the two other co-ordinate de. 
partments, the executive and legislative, but solely : 
because, being required to declare the law of every © 
case coming before them, they must enforce the con 
stitution as the paramount law whenever they find an a 
enactment of the general assembly in conflict with it, © 
Such questions are always delicate, and none are © 
more so than when it is charged that the freedomof ~ 
speech and of the press has been invaded by an act of © 
the legislature. Keeping in view, then, the relation | 
of this court to the executive aud legislative branches — 
of our State government, and the transcendent im ~ 
portance of preserving the freedom of the press and — 
of speech in a free country, let us subject the act in” 
question to this constitutional test. “The liberty of — 
the press,”’ says Lord Mansfield, in Rex y. Dean of St ~ 
Asaph, 8 Term R. 481, note, ‘‘consists in printing 
without any provious license, subject to the conse — 
quences of law.” Lord Ellenborough defines it in” 
Rex y. Cobbett, 29 How. State Tr. 49, in this way: : 
“The law of England is alaw of liberty, and, com” 
sistent with this liberty, we have not what is calledan 
‘imprimatur.’ There is no such preliminary license ~ 
necessary. But, ifaman publish a paper, he is ex © 
posed to the penal consequences, as he is in every 
other act if it be illegal.”” Thus understood, the pro ~ 
vision in our bill of rights was adopted substantially © 
in the constitutions of several States of our American 
Union, and in the federal constitution. Says Judge ~ 
Cooley: “It must be evident from these historical 
facts that liberty of the press, as now understood and © 
enjoyed, is of very recent origin, and commentator — 
seem to be agreed in the opinion that the term itself 
means only that liberty of publication, without the © 
previous permission of the government, which was — 
obtained by the abolition of the censorship.”’ Cooley, ~ 
Const. Lim. (6th Ed.) p. 516; Hall. Const. Hist. eh. 15; ~ 
De Lolme, Const. 254; 4 BI. Comm. 151; Story, Const 7 
§ 1889; 2 Kent, Comm. 17 et seg.; Rawle, Const. ch. 10, — 
The constitutional liberty of speech and of the press, — 
as we understand it, simply guaranties the right @ 
freely utter and publish whatever the citizen may d@ ~ 
sire, and to be protected in so doing, provided, a ~ 
ways, that such publications are not blasphemous, ~ 
obscene, and scandalous in their character, so that ~ 
they become an offense against the public, and, by ~ 
their malice and falsehood, injuriously affect the — 
character, reputation, or pecuniary interests of in 
dividuals. The constitutional protection shields D0 © 
one from responsibility for abuse of this right. T0 ~ 
hold that it did would be acruel libel upon the bill of © 
rights itself. The laws punishing criminal libel havé 
never been deemed an infringement of this constitdy 











































Gam 


Indi: 


it w 














with it, 
ne are — 
dom of — 
Lact of © 
‘elation 
ranches. © 
nt im: 
ess and — 
act in 
erty of 
n of St. 
rinting © 
Conse+ | 
s it in 
is Way: 
d, con 
led an ri 
license — 
is exe | 
Levery 
© Pro 
ntially 
1erican 
Judge 
torical 
od and 
ntators 
| itself 
ut the ~ 
sh was 
Jooley, — 
ch. 15; 
Const. 
ch. 10, 
press, — 
ght to 
jay de 
ed, ale 








_ Rot have money on hand arising from current rev- 


CENTRAL LAW JOURNAL. 











E, tional guaranty. Equally numerous and strong are 


- the decisions that obscene publications are without 
| the protection of this provision of our constitution. 


In his singularly felicitous and forcible style, Judge 
Philips, in U.S. v. Harmon, 45 Fed. Rep. 414, sus- 
tained the constitutionality of a federal statute (Rev. 
St. U. S. § 3893; 25 Stat. 496) prohibitiong the deposit- 
ing or sending of obscene publications through the 
post offices of the United States. Hesays: “It may 


- swell be said here as elsewhere that it is radical 
misconception of the scope of the constitutional pro- 


tection to indulge tbe belief that a person may print 
and publish, ad libitum, any matter, whatever the 
substance or language, without accountability to law. 
Liberty in all its forms and assertionsin this country 
is reguiated by law. It is not an unbridled license. 


- Where vituperation or licentiousness begins, the lib- 


erty of the press ends. While, happily, we have out- 
lived the epoch of censors and licensors of the press 
to whom the publisher must submit his matter in ad- 
yance, responsibility yet attaches to him when he 
transcends the boundary line where he outrages the 
common sense of decency, or endangers the public 
safety. * * * Ina government oflaw, the lawmak- 
ing power must be recognized as the proper authority 
to define the boundary line between license and 
licentiousness; and it must likewise remain the prov- 
ince of the jury—the constitutional triors of the fact 
—todetermine when that boundary has been passed.” 
This view of the constitutionality of the federal law 
was affirmed on error by the Circuit Court of the 
United States in Harman v. U.S.,50 Fed. Rep. 921, 
upon the authority of Lx parte Jackson, 96 U. S. 727, 
and In re Rapier, 143 U. S. 110, 12 Sup. Ct. Rep. 374. 
‘Similar statutes to this have been sustained in our 
sister States. Com. v. Holmes, 17 Mass. 336; Jn re 
Banks (1895), 56 Kan. 242, 42 Pac. Rep. 693; Strohm v. 
People, 160 Ill. 582, 48 N. E. Rep. 622. And this is 
the recognized practice in England, from whom we 
inherited our views of liberty to a large degree. Reg. 
y.Hicklin, L. R. 3 Q. B. 360; Reg. v. Bradlaugh, 2 Q. 
B. Div. 569; Jn re Besant, 11 Ch. Div. 508. The act, 
ia our judgment, was clearly within the legitimate 
scope of legislation, and in no sense obnoxious to the 
fourteenth section of the bill of rights of Missouri. 





McnicipaL Corporations — LIMITATION ON 
InpesrepNEss.—In City of La Porte v. 
Gamewell Fire Alarm Tel. Co., 45 N. E. 
Rep. 588, decided by the Supreme Court of 
Indiana, it was held that where a city con- 
tracted for a fire alarm system at a time when 
itwas indebted beyond the constitutional 
limit, and it had no money in its treasury to 
pay for such system, either at the time the 
Contract was made or when the system was 
completed and accepted, such contract was 
Within article 13 of the Indiana constitution. 
limiting municipal indebtedness to 2 per cent. 
ofthe value of its taxable property, though 


» the city had on hand sufficient funds to pay 


at the time fixed for payment by the contract. 
The court said in part: 


Itis clear, therefore, that whenever acity whose 
indebtedness exceeds the constitutional limit does 








enues to meet its debts, of whatever character, as they 
come into existence, whether for light, water, labor 
or any other expense, the city has become indebted, 
and the constitution is violated. It is not sufficient, 
however, merely to have on hand enough money to 
pay each indebtedness as it comes into existence, but 
the same must be paid as it comes into existence, or 
there must be enough money on hand to pay all of 
such indebtedness outstanding, or there is an indebt- 
edness created, and the constitution is thereby vio- 
lated. If, to avoid the constitutional inhibition, it is 
only necessary to have on hand sufficient money to 
pay an indebtedness when it comes into existence, 
without paying or keeping on hand enough money to 
pay it, there would be no restraint upon the power of 
a municipality to become indebted. Obligations pay 
able out of a particular fund, and for which the fund 
only, and not the municipality, is liable, are not 
within the inhibition. Quill v. Indianapolis, 124 Ind. 
292, 23 N. E. Rep. 788; Strieb v. Cox, 111 Ind. 299, 12 
N. E. Rep. 481; Board, etc. v. Hill, 115 Ind. 316, 16 N. 
E. Rep. 156; City of New Albany v. McCulloch, 127 Ind 
500, 505, 26 N. E. Rep. 1074; Hitchcock v. Galveston, 
96 U. S. 841; City of Galveston v. Heard, 54 Tex. 420; 
Davis v. Des Moirces, 71 Iowa, 500, 32 N. W. Rep. 470; 
Baker v. City of Seattle, 2 Wash. 576,27 Pac. Rep. 462; 
Austin v. City of Seattle,2 Wash. 678,27 Pac. Rep. 
557. The same rule applies to agreements to accept 
certificates of assessments in full satisfaction. Davis 
v. Des Moines, supra. But anything that renders the 
city liable brings the indebtedness within the restric- 
tion. Fowler v. City of Superior, 85 Wis. 411, 54 N. 
W. Rep. 800. It is held in some States, under consti- 
tutional provisions substantially the same as ours, 
that a municipality which has reached its limit may 
anticipate the collection of the revenue appropriated 
to its use, by drawing warrants against taxes levied, 
but not collected; thus substantially appropriating 
and assigning the amount drawn to the bolder of the 
warrant. French v. City of Burlington, supra; Law 
v. People, 87 Ill. 885; City of Springfield v. Edwards, 
84 Ill. 626; City of East St. Louis v. Flannagan, 26 Ill. 
App. 449; Koppikus v. State Capitol Comrs., 16 Cal. 
248. But, in order to escape the inhibition of the con- 
stitution, the tax must not only have been levied, but 
the warrant must be drawn, payable out of the par- 
ticular fund, and be such, in legal effect, as to dis- 
charge the municipality from all liability. City of 
Springfield v. Edwards, supra; Law v. People, supra; 
Fuller v. Chicago, 89 Ill. 282; People v. May, 9 Colo. 
404, 12 Pac. Rep. 888. In City of Valparaiso v. Gard- 
ner this court said: “Ifa bond, note or other obliga- 
tion is executed, then, doubtless, a debt is created, 
for such things constitute evidences of indebtedness. 
So, if the consideration of the contract is re 
ceived at once, instead of being yielded at intervals, 
then it might be said that there wasa debt; but where 
nothing is owing until after the thing contracted for is 
done or furnished, and that thing is a part of the nec- 
essary expense of the municipality, there will be no 
debt, if when the thing is done or furnished, there 
will be money in the treasury, yielded by current 
revenues, sufficient to fully pay the claim, without 
encroaching upon other funds.” 

Conceding, without deciding, that a fire alarm sys- 
tem is a necessary or ordinary annual expense of a 
municipality, and essential to its existence, yet ap- 
pellee’s claim is within the inhibition of the constitu- 
tion. In this case it is not material whether the in- 
debtedness came into existence on December 18, 1890, 
when appellee completed the work, and the!same was 
accepted by appellant, or at the date of the contract, 
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August 5th, 1890. It is clear that the indebtedness 
came into existence December 18th, when the work 
was completed and accepted, if not before. There 
was not sufficient cash in the city treasury to pay said 
indebtedness at that time, and the constitutional pro- 
vision was violated. But it is urged that the debt 
was not payable until May 1, 1891, and that there was 
sufficient cash in the treasury to pay the same at that 
time. The rule is that the cash must be in the treas- 
ury to pay the same when the debt comes into exist- 
ence, not when it becomes due (City of Valparaiso v. 
Gardner, 97 Ind. 8); otherwise, the city could issue 
bonds for borrowed money or other existing indebted- 
ness, or become so indebted in other ways, far in ex- 
cess of the constitutional limit, and by making the 
same payable in annual installments, and each year 
levying and collecting sufficient taxes to pay the 
same, avoid the constitutional inhibition. 

It was held by the Supreme Court of United States, 
in Doon Tp. v. Cummins, 142 U. S. 366, 12 Sup. Ct. 
Rep. 220, under the provisions of the constitution of 
Iowa, that when the bonds had been sold to pay off 
other bonds which were equal to the constitutional 
limit, and the money received for the new bonds was 
misapplied, and the old bonds not paid, the new bonds 
were invalid, and not collectible. To the same effect 
is Anderson vy. Insurance Co., 88 Iowa, 579, 55 N. W. 
Rep. 348. This question, however, is not involved in 
this case, and it is not necessary to determine whether 
or not the same rule prevails in this State. It is the 
duty of persons dealing with public officers to take 
notice of their official and fiduciary character, and 
that they can only biad the public corporation they 
represent in the manner and to the extent authorized 
by law. Bloomington School Tp. v. National School 
Furnishing Co., 107 Ind. 43, 45,7 N. E. Rep. 760, and 
eases cited: Julian v. State, 122 Ind. 68, 73, 23 N. E. 
Rep. 690; Honey Creek School Tp. v. Barnes, 119 Ind. 
213, 217, 21 N. E. Rep. 747; Union School Tp. v. First 
Nat. Bank, 102 Ind. 464, 470, 2 N. E. Rep. 194. Ap- 
pellee was required to take notice of the fact that ap- 
pellant was indebted beyond the constitutional limit, 
and that the city, therefore, had no power to become 
indebted. Appellant had no power, under the facts 
stated in the special finding, to become indebted to 
appellee, and the common council had no power to 
ratify or validate the same, by resolution or other- 
wise. Doon v. Tp. v. Cummins, supra; Marsh v. 
Fulton Co., 10 Wall. 676; Daviess Co. v. Dickinson, 
117 U. S. 657, 6 Sup. Ct. Rep. 897; Norton v. Shelby 
Co., 118 U. S. 425, 6 Sup. Ct. Rep. 1121; Kane v. Inde- 
pendent Schoo! Dist., 82 Iowa, 5, 47 N. W. Rep. 1076; 
Kelly v. Town of Milan, 127 U. S. 189, 8 Sup. Ct. Rep. 
1101. The resolution of the common council adopted 
June 22, 1891, was therefore ineffective, and gave no 
validity to appellee’s claim. 





BiLts anp Nores—Soreries—Discparce— 
Parrot Evipence.—In Gillett v. Taylor, 46 
Pac Rep. 1099, decided by the Supreme 
Court of Utah, plaintiff brought his action 
upon a promissory note. The defendant set 
up an affirmative defense, and offered to 
prove that, although he had signed the note 
as principal, he was in fact only a surety; 
that at, or shortly after maturity, without the 
knowledge or consent of defendant, the plaint- 





iff extended the time of payment; and th 
plaintiff knew, at the time the payment 
extended, that defendant was only a sure 
It was held, that the defense was proper, 

the evidence offered was admissible; that 
where the payee of a promissory note, afte 
having knowledge of the relation of surety- 
ship existing between the joint makers, enters 
into a new agreement with the principal 
debtor to extend the time of payment, or do™ 
any act to continue the liability of the surety, 
without his consent, the surety is discharged, ~ 
and that where a person signs a note ag 
maker, but is in fact a surety, and there ig” 
nothing on the face of the note to show his” 
true relation, he will be treated and consid 
ered as a principal with respect to all who” 


a 


have no notice of the suretyship ; but, when 
ever it is material in his defense to an action 
against him on the note, he may offer and 
prove by parol evidence that he made the 
note merely as surety, without consideration, ~ 
and that such fact was known to the plaintiff” 
before the equities through which such evi 
dence became admissible arose. Upon the law 
of the case the court says: ‘ 


This view of the law, herein expressed, we think, 
is supported by the weight of authority, both in Eng 
land and in this country. In Bailey v. Edwards,4 
Best & S. 761, Mr. Justice Blackburn, speaking of” 
this doctrine, said: “The principle has been imported ” 
from the courts of equity into those of law.” And ~ 
Mr. Justice Coleridge, in Pooley v. Harradine, 7 EL & 
Bl. 431, speaking of the right of the surety to pay the 
debt when due, and to be subrogated to the right 
the creditor to sue the principal, said: ‘‘Now does this 
right of placing himself, as it is said, in the shoes of ~ 
the creditor, depend on a prior contract between 
the creditor and surety or an implied duty of the” 
creditor not to injure the surety’s rights when he © 
knows the relation subsisting between him and his ~ 
principal? We do not see that, by the doctrine a& ~ 
serted in courts of equity, the primary® liability isat — 
all altered. In truth, the defense, either at law or in 
equity, does not arise by any alteration of the original — 
cuntract, which, indeed, it assumes and relies on if © 
its original terms, but that the creditor cannot fairly 
or equitably sue the surety where, knowing of the ex — 
istence of the relation of suretyship, he has volunt# — 
rily tied up his hands from proceeding against the 
priscipal.”” In Guild v. Butler, 127 Mass. 386, Mt” 
Chief Justice Gray said: ‘The fact that one debtor 
is surety for the other is no part of the contract 
the creditor, but is a collateral fact, showing the re 
tion between the debtors, and, if it does not appear 0 
the face of the instrument, this fact, and notice of it 
to the creditor, may be proved by extrinsic evi 
dence.” So, in Bank v. Abbott, 28 Me 280, Mr. Ju® 
tice Wells, delivering the opinion of the court, saldi” 
‘‘Where the creditor makes an arrangement with one 
of several debtors, extending the time of payment OF 
the debt, the others, by proving that such arran 
ment is injurious to them, because they are sureti 











st, or to vary its terms. The original contract re- 

ins in full force and effect. But the right to in- 

the new matter is defeated by the proof of a re- 
“ition not exbibited by the note, The testimony to 
 @ow that the defendants were sureties was properly 
" gdmitted. It appears to be a well-settled rule of law 
" that. where the creditor, by a contract with the prin- 
 dipal, extends the time of payment, upon a sufficient 
' gonsideration, without the consent of the surety, the 
jatter is discharged.”” In Hubbard v. Gurney, 64 N. 

_ ¥. 457, Mr. Chief Justice Church said: ‘If the word 
tgurety’ had been added to the name of the defend- 
| nt, itis conceded that the defense sought to be inter- 
| posed would be available in any court; and yet that 
» word, as we have seen, would not affect the contract. 
The fact, proved by extrinsic evidence, and that the 

" greditor had knowledge of it, is as potent as if added 
tothe name of the surety; and it is potent, not in 
> varying the contract, but in imposing certain duties 
' and obligations upon the creditor in his subsequent 
| dealings with the principal debtor in respect to the 
gontract.” So, in Meggett v. Baum, 57 Miss. 22, Mr. 
| Justice Campbell, delivering the opinion of the court, 
gid: “It has been the established doctrine in this 
State that one of several makers of a promissory note 


_ oawriting obligatory is not precluded, by the fact. 


~@ that he appears in the instrument to be a principal, 


ent OF 


range 
reties 


“and primarily bound, from averring and proving that 
' heisa surety, and entitled to be discharged by the 
' get of the creditor in so dealing with the principal as 
-todischarge him as a surety; and this is the constant 
) practice in courts of law. The holder of the 

paper, having no knowledge except that imparted by 
‘it, may regard the parties to it as bound accordingly; 
| but, if he has knowledge of the actual relations be- 
| tween the. parties, he has no greater right in the one 
' tase than in the other to deal with the real principal 
‘in such way as to discharge the surety.” 1 Pars. 
Notes & B. 284; Wheat v. Kendall, 6N. H. 504; Barron 
' ¥.Cady, 40 Mich. 259; Harris v. Brooks, 21 Pick. 195; 
Ward vy. Stout, 32 Ill. 399; Strong v. Foster, supra; 

Swire v. Redman, 1 Q. B. Div. 586; Greenough v. Me- 
' Oelland, 2 El. & El. 424; Bank v. Kent, 4N. H. 221; 
| Harmon v. Hale, 1 Wash. T. 422; Orvis v. Newell, 17 

Oonn. 97; Rose v. Williams, 5 Kan. 483; Vary v. Nor- 
' ton, 6 Fed. Rep. 808; Carpenter v. King, 9 Mete. 
" (Mass.) 511; Coats v. Swindle, 55 Mo. 31; Barry v. 
Ransom, 12 N. Y. 462; Rees v. Berrington, 2 Ves. Jr. 
WH; Lauman v. Nichols, 15 Iowa, 161. 





"RELIEF IN EQUITY FOR MISTAKES OF 
LAW IN WRITTEN INSTRUMENTS. 





© Courts of equity in passing judgment on 
‘the question of mistake of law in written in- 
Sraments decide it on the oral agreement of 


nthe parties to the action. If the writing in 
‘ems or in legal effect of its terms creates a 
Yatiance between it and the agreement, the 
“Actor producing the variance so far alters the 
Wal contract that it, as expressed in the in- 
“Srument, was never assented to by the par- 
‘Ms, provided they had no knowledge of the 
‘Mror when they executed the writing. Such 
“Mistake may result either from terms too 





comprehensive,' or from those omitted ;? but 
the error must be something more than 
ignorance of the law,* and as suggested it 
must be mutual if a reformation of the in- 
strument is sought. Does the deed, for in- 
stance, state the whole truth of the agree- 
ment which resulted in its execution, or is 
the agreement wanting in facts sufficient to 
provide legal protection in the happening of 
some event which renders the deed inopera- 
tive to the extent intended by the parties to 
it? If it is deficient in an essential part of 
the contract equity will interfere; but if the 
contract is wanting in facts to secure the in- 
tended result, equity will not interfere. 
Therefore, ignorance of the law coupled with 
some unknown fact is the ground for equit- 
able relief. Where these elements concur 
they result in an advantage of one party over 
the other and give rise to a superior equity 
in favor of him who is injured. In Champlin 
v. Laytin, supra, there was a known fact in 
the oral agreement not expressed in the con- 
veyance and in its effect may be regarded in 
the nature of a condition subsequent. A 
parcel of land lying within the lines ofa 
street shown upon a plan in possession of 
grantors and upon a map in the office of 
street commissioners, but not upon the au- 
thorized map of the city, was conveyed by 
defendants to complainant. Whether or not 
the premises would ever be taken for street 
purposes was uncertain, but the fact was 
known to grantor and grantee. In conclud- 
ing their contract the grantor said to the 
grantee: the street will never be opened ; if 
it is I will pay back the money. Of course 
this statement did not appear in the deed. 
But the land was condemned for the street 
and relief was granted by cancellation of the 
deed and mortgage given and money paid 
was refunded under decree of court. The 
case of Caneday v. Marcy, supra, shows the 
introduction of a fact into a deed, which 
fact had not been in contemplation of the 
parties. It wasso made to appear by the 
‘draftsman and was not known to the parties 
to the deed until along time had elapsed. 


1 Gameday v. Marcy, 13 Gray, 878; Cooke v. Hus- 
bands, 11 Md. 492. 

2 Champlin v. Laytin, 1 Edw. Ch. 467; Green v. 
Morris, etc. R. R. Co., 1 Beas. (N. J.) 165; Huss v. 
Morris, 63 Pa, St. 367. 

8 Hunt v. Rousmaniere, 1 Pet. (U. 8.) 1. 

4 Diman v. Providence, etc. R. R.,!56.R. I._180. 
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. He was required to except from the convey- 
ance not only the widow’s right of dower in 
the premises, but the remainder in the estate 
after her death; in other words, to convey 
only two-thirds of a parcel of land. After 
writing a description of all, he used these 
words, ‘‘except the widow’s dower,’’ etc. Sub- 
sequently the grantee claimed title to the re- 
mainder, but the deed was reformed to con- 
form to the truth.® On the other hand, a case 
of mere ignorance of the law is the leading 
American authority on the subject—that of 
Hunt v. Rousmaniere, supra. There the 
parties agreed upon a mortgage upon chattels 
as security for a loan of money. By the ad- 
vice of counsel they substituted an irrevoca- 
ble power of sale in its place, the power stat- 
ing that it was given as collateral security 
for the debt, and commended as being as ef- 
fectual in its protection as a mortgage would 
be; and it was accepted by the debtor and 
creditor in complete reliance upon the advice 
so given. Subsequently the debtor died in- 
solvent leaving other creditors who made 
claims upon the security. There was no 
provision made against the contingency of 
death or insolvency, a fact wanting in the 
contract to meet the desired end. The court 
held that the parties having selected the form 
of security upon advice and full considera- 
tion, they had got what they agreed for; and 
to reform the power so as to be in effect a 
mortgage would be virtually making a con- 
tract for them. That the court could not 
do. There was no superior equity in the 
plaintiff; by mistake of law he never had 
any greater than that in favor of general 
creditors. 

The terms of the agreement must be kept 
if they are possible of performance before a 
mistake of law can ‘be interposed, even 
though it is not finally within the power of one 
of the parties to fully execute his undertak- 
ing ;* as where he agrees to convey his home- 
stead to save foreclosure under a trust deed, 
but is unable or refuses to get the signature 
of his wife to it, and the trustee has given up 
the trust deed relying upon the agreement. 
In this instance equity revived the trust deed, 
but there was an element of fraud in the 
case. Ignorance of the law on one side and 
the existence of fraud on the other clearly 


5 Goode v. Riley, 153 Mass. 585. 
6 Sparks v. Pittman, 51 Miss. 511. 





raises an equity in favor of the injured party 
even though bad faith may be uncertaig, 
But in Freeman v. Curtis, supra, imprope. 
conduct was deemed sufficient to raise the 








equity in favor of the complainant, who way 
clearly ignorant of the law in his favor. Pros | 








fessional knowledge may be the ground a 
equitable relief where it is relied upon; espe 
cially if the conduct of the dcfendant at 4 





later stage of the matter shows an intent 
take advantage of his opponent ;*° as where 
lawyer acting as agent gives his opinion that # 
it is unnecessary to reserve certain rights un 
der consideration in a deed about to be exe” 
cuted, because the charter of his principal” 


protects them, and the grantor executes and 
delivers the deed relying upon the advice, 
and the deed is afterwards used with intent 
to defeat them. A clear case is that of mix 
description of premises made by a scrivener, 
whose error is not detected when the deedis 
signed; asin the case of Goode v. Riley, 
herein cited. There land was conveyed 
which grantor never owned. In Andrewsy, 
Andrews,® there was a latent ambiguity it 
the description. 


prior to its transfer to plaintiff, three parcels 
had been taken from it. 


she gave a deed stating the premises in the 
same way. It was thereafter reformed. But 
where the mistake is unilateral, equity will not 
reform a written instrument because of thé 
burden that would be imposed on the other 
party to the agreement. If the latter claims 
under his deed the property actually com 
veyed as being what he honestly believed he 
had bought under his agreement, althougl 
the grantor claims differently, the deed must 
stand.” So, if one in placing his name ## 
subscripiion paper puts opposite to it double 
the sum he meant to, where he had been & 
licited to subscribe for shares of stock by om 
who was not an agent for the company, and 
had said that he might take stock to tt 
amount subscribed, the company not know 
ing of his error until some time had elapsed 


7 Trigg v. Mead, 5 Humph. 529; Freeman v. Curt) 


51 Me. 140; Gillespie v. Moon, 2 Johns. Ch. 596. 
8 Green v. Morris, etc. R. R., supra. 
9 81 Maine, 338. 


10 Hall v. Wiswell, 3 Paige, 318; Dulaney v. Rogeri | 





50 Md. 524. 

















The premises had been: 
known as the ‘‘Miltimore Watts’ Farm,”’-but- 


It was conveyed to 
her without knowledge of that fact and wag” 
described by that name only. Subsequently” 
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meantime.” 
| rescission or cancellation of the instrument. 
| Ifthe party respondent can be placed in statu 
| quo relief will be granted to complainant 
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andothers had made subscriptions in the 
But there may be ground for 


upon proper showing, made by clear, strong 

f. In Benson v. Markoe,” a demurrer 
was interposed to a complaint asking for re- 
lief against the operation of a quitclaim deed 
over a mortgage held by the grantor who ex- 
ecuted the deed for the purpose of complet- 
ing title to a block of town lots, but did not 
use restrictive terms having regard to the 
mortgage. The complaint alleged that the 
deed was necessary to perfect title and that 
it was given relying upon representations of 
plaintiff’s grantee ; that the consideration was 
five dollars, but there was none for a dis- 
charge of the mortgage and no release of it 
was intended. The court held that the deed 
in its operation released the security, but it 
treated the mistake under the allegations of 
the complaint as having been made on one 
side and that they showed good cause for re- 
lief, saying that plaintiff was entitled to have 
the deed restricted or limited in its effect to 
the land intended to be conveyed. The 
mortgage was given by the grantee in the 
quitclaim deed. If he knew that it would 
release the security there was fraud in his 
concealment of the fact; if he did not know 


_ it, his subsequent action showed that he in- 


tended to take advantage,of the power placed 
in his hands to make a deed between him and 
his grantor serve as arelease of mortgage 
as between him and third persons. 

It already appears that a deed will be can- 
celled where the mistake is mutual, but a 
Connecticut case may be added because of 
its peculiarity or curiosity. Owners of com- 
mon property—all married women—agreed 
upon a division of it among themselves. When 
the deeds were being prepared, the husband 
ofone of them declared that those instru- 
ments would be ineffectual for the purpose 


_ designed unless the names of the various hus- 


bands were properly inserted as grantees 
With those of their wives in the deeds. Be- 
lieving the truth of this declaration, and of 
course being ignorant of the law, the deeds 
were executed by them accordingly. The 
particular husband never made any claim of 


1: Diman v. Providence, etc. R. R., supra. 
2 37 Minn. 30. 
38 Stillwell vy. Anderson, 21 Conn. 139. 








ownership to the portion allotted to his wife 
until after her death, when he learned that 
his ignorance had brought him land; and he 
refused to give it up to the heir atlaw. As 
no child had been born to him he was nota 
tenant by curtesy, and the only thing the 
court left him was some compensation for his 
improvements. In all cases upon discovery 
of a fact which enters into a contract over the 
signature of parties who never intended to 
give it any place whatever in their transac- 
tion, if the discovery be a surprise to both, a 
court of equity will eliminate that fact and 
make the truth appear ; for equity will never 
permit one man to retain property the title to 
which appears in his name and for which he 
gave nothing, without the knowledge of the 
other and unknown to him atthe time it 
passed. 

Upon the broad ground of superior equity 
in cases where reformation of a written in- 
strument makes it restrictive inits scope, there 
is judicial harmony, but where the rectification 
enlarges the operation of the writing, there is 
a conflict of decision, some courts denying 
reformation on that gronnd where the stat- 
ute of frauds is made a defense, while others 
hold that the statute is no bar in such cases, 
making a distinction between actions for re- 
forming a written instrument and those pray- 
ing for'specific performance of a contract.” 
But the weight of authority is against the 
statute as a defense where the oral agreement 
comprehends a different subject-matter, or 
an excess of subject-matter than that con- 
tained in the writing intended to express the 
real contract." In Conaway v. Gore the 
premises sold were a southwest quarter and 
those conveyed were a southeast quarter, 
while ia Glass v. Hulbert the bounds of the 
premises had been pointed out by the vendor, 

14 Walden v. Skinner, 101 U. S. 577; Moser v. Ligen- 
buth, 2 Rawle, 428; Spring v. Harven, 3 Jones Eq. 96; 
Fuchs v. Treat, 41 Wis. 404; Stockbridge Iron Co. v. 
Hudson Iron Co., 107 Mass. 293; Larkins v. Biddle, 21 
Ala. 252; Clayton v. Treet, 10 Ohio St. 544; Oliver v. 
Mut. etc. Ins. Co., 2 Curt. C. C. 277; 2 Pom. Eq. Juris. 
§ 846; Story’s Eq. Jur. § 136; Brown v. Lamphear, 35 
Vt. 256; McNaghten v. Partridge, 11 Ohio St. 223; 2 
Pom. Eq. Jur. § 847, and cases cited. 

15 Conaway v. Gore, 24 Kan. 281 and 21 Kansas, #725. 
Contra: Glass v. Hulbert, 102 Mass. 24. 

16 Moale v. Buchanan, 11 Gill. & J. 314; De Peyster 
v. Hasbrouck, 11 N. Y. 582; Wiswell v. Hall, supra; 
Gouverneur v. Titus, 6 Paige, 347; Flagler v. Pleiss, 3 
Rawle, 345; Tyler v. Passmore, 2 Barr, 22; Tilton v. 


Tilton, 9N. H. 285; Smith v. Greeley, 14 N. H. 378; 
Beardsley v. Duntley, 69 N. Y. 577. 
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but his deed described a lesser quantity of 
land than the grantee believed he had bought. 
The facts in the latter case make out a clear 
case of deception, and the court declared 
that complainant had a plain and adequate 
remedy at law. But the effect of the decis- 
ion gives the statute an operation directly op- 
posed tothe purpose for which it was in- 
tended, and denies the application of the 
maxim that, ‘‘equity considers that done 
which ought to be done,’’ from the stand- 
point of the former decision. Objections 
have been raised to the use of parol evidence 
in proof of the error in the instrument on the 
ground that it controls a written contract, 
but they have been overruled because the 
real purpose of such evidence is to show the 
actual agreement. Lapse of time is a suffi- 
cient answer to a complaint brought within 
the statute of limitations if accompanied by 
conduct on the part of the complainant which 
would be enough to raise an estoppel against 
him. But mere lapse of time with a recogni- 
tion by the other party of the claims of com- 
plainant until within a year or two of bring- 
ing an action will not prejudice the latter’s 
rights." And the fact that one party is a 
mere volunteer would be a defense against 
reformation of a deed in his favor. But if 
both parties are volunteers claiming title from 
the same source, the deed will be reformed 
against those who have an advantage through 
mistake chargeable to a scrivener.'® 
C. A. Bucknam. 

17 Caneday v. Marcy, 13 Gray, 373; Stillwell v. Ander- 


son, 21 Conn. 139. 
18 Huss v. Morris, 63 Pa. St. 367. 








MASTER AND SERVANT—MALICIOUS ACT OF 
SERVANT—LIABILITY OF MASTER—INJURY 
YO THIRD PERSONS—DAMAGES. 


STRANAHAN BROS. CATERING CO. v. COIT. 


Supreme Court of Ohio, December 8, 1896. 


1. A master is liable for the malicious acts of his 
servant, whéreby others are injured, if the acts are 
done within the scope of the employment, and in the 
execution of the service for which he was engaged by 
the master. 

2. Where a master owes to a third person the per- 
formance of some duty, as to do or not to doa par- 
ticular act, and commits the performance of the duty 
to a servant, the master cannot escape responsibility 
if the servant fails to perform it, whether such failure 
be accidental or willful, or whether it be the result of 
negligence or malice. Nor is the case altered if it ap- 
pear that the malice was directed to the master. 


3. Where a master is under contract to deli 
the proprietor of a cheese and butter factory pup 
milk, and has the knowledge that the milk so de 
livered is to be mixed with the milk of other patron 
and intrusts the delivery to a servant, who, in 
course of such employment, delivers adulte 
milk, the master is liable for damages necessarily ay 
directly resulting by reason of such delivery; and iti 
not a defense to show that the servant, withoutgy. 
thority and purposely, and to gratify his malice 
wards his employer, and with intent to injure 
adulterated the milk so delivered by mixing with i 
water, and that the master had no knowledge of : 
adulteration. In such case the rule of damages ‘ 
compensation for the injury. 5 

SPEAR, J.: The questions arising on the rec. | 
ord are: (1) Whether or not Coit is liable for” 
the acts of Miller which produced the injury; @)” 


the jury found it sustained damages, could em. — 
brace all the injury arising from the adulterated 
character of the milk delivered; (3) if nok 
whether, in any view, the true rule is that, in” 
case the jury found that the milk was adulterated © 
by Miller maliciously, to injure Coit, and was, 
without Coit’s knowledge, so delivered to the 
factory adulterated, plaintiff was entitled to a re- 4 
bate for the water, so that Coit would be liable 7 
only for the amount of the water delivered, be- | 
cause it was not milk. The inquiry involves, 
primarily, a consideration of the liability of the” 
master, although, reduced to its last analysis, it” 
isan inquiry as to the proper rule of damages,” : 
Upon the face of things itis apparent that 
question regarded as the controlling one 
whether or not Coit is in any way responsible for 
the acts of Miller. a 
Let us first consider what result would follow 
if the case made is the same as though the 
claimed injury had arisen from Coit’s own negli” 
gent act. What, under such circumstances, | 
would be the proper rule? The petition alleged 
a contract. It was in the nature of a proposal 
and acceptance, Coit proposing and agreeing 40 
deliver at the factory milk which should be milk ~ 
of first quality, meaning, at the very least, milk” 
not adulterated, and the company assenting, and, 
in consideration of the offer, impliedly, if not ex- : 
pressly, agreeing to receive and pay, for such 
milk as should be delivered, the price of first 
quality milk. ,The acceptance of milk so deliy- = 
ered was a sufficient consideration for Coils” 
promise. It may be that, so far as the agreement 
was executory, it was unilateral, and that, had) 
Coit failed to deliver any milk, the company” 
could not have recovered damages for such fail-” 
ure; but weneed not be concerned with that com-~ 
sideration, for milk was delivered, and nothing” 
can be clearer than that, when Coit delivered, he 
was bound by the terms of his accepted proposal. 
Benj. Sales, 51; Railway Co. v. Witham, L. B.9” 
Q..- 2.36; Inasmach, therefore, as the evidence 
of plaintiff tended to sustain the allegations of | 
the petition, the jury was justified in finding thi8” 
contract—that is, a contract by which Coit) 
agreed to deliver milk of first-class or superior” 
4 
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quality (i. e. pure milk),—and to further find 
" that Coit had knowledge that the milk he deliv- 
ered would be mixed with milk of other patrons, 
for the manufacture of butter and cheese in part, 
and in part skimmed for the cream, the product 
of which would be used by plaintiff in its busi- 
ness as caterers, etc., and in part sold in the mar- 
ket, and that the milk delivered was under this 
contract. Such a contract carries with it a war- 


g ranty that the goods shall be, and are, what they 


are agreed to be; for no particular form of words 
isrequired to constitute a warranty. As held in 
Palsey v. Freeman, 3 Term R. 57: ‘An affirma- 
tion at the time of a sale isa warranty, provided 
it appear on evidence to bave been so intended.” 
To which may be added, upon equally good au- 
thority, that ‘‘a positive affirmation of a material 
fact, intended to be relied upon as such, and 
which is so relied upon, constitutes in law a war- 
ranty, whether the vendor mentally intended to 
warrant or not; and that his intention is imma- 
terial."’ American note to Benj. Sales (6th Ed.), 
625; Hawkins v. Pemberton, 51 N. Y. 198; Reed 
y. Hastings, 61 Ill. 266; Kenner v. Harding, 85 
Ill. 264. It is clearly sufficient if the declarations 
and agreement are so understood and acted upon 
by she parties; and, if made at the time of the sale, 
and as part of or inducement to the sale, as in 
this case, no other consideration is necessary, the 
price to be paid being a sufficient consideration. 
American note to Benj. Sales (6th Ed.), 622. 

The liability of Coit was as broad under a 
breach of this contract as though there had been 
an express warranty by him of every lot of milk 
as it was delivered. Moore v. King, 57 Hun, 224, 
10N. Y. Supp. 651. The proper rule of damages 
fora breach in such a case would be such dam- 
ages as may fairly and reasonably be considered, 
either as arising naturally from a breach, or what 
the parties might reasonably be supposed to have 
foreseen—to have had in contemplation—when 
they entered into the contract. The rule is that, 
ifthe special circumstances under which a con- 
tract is actually made are known to both parties, 
the damages resulting from the breach, which 
they would reasonably contemplate, would be the 
amount of injury which would ordinarily follow 
from a breach of such a contract under the special 
circumstances. Hadley v. Baxendale, 9 Exch. 
$41. Plaintiff and defendant were both handling 
milk extensively, and it is but fair to assume that 
each knew the effect of mixing impure milk with 
that which was pure, and the consequent result 
to the product. So they may be reasonably held 
to have had such damage in contemplation when 
they contracted, in case of breach. Probably, 
also, an implied warranty would be presumed, if 
view of the knowledge of the purpose, that the 
milk should be reasonably fit for that purpose; 
but this is not essential, nor is it important to 
pursue it at length inasmuch as there was a con- 
tract. Under breach of such a contract, it is 
Manifest that the vendee’s damage should be at 
least compensation; and if the mixture of the im- 





pure milk with that which was pure, and its use 
in the factory, resulted in impairing the value of 
the product, it is equally manifest that compen- 
sation could not be awarded without taking that 
fact into the account. 

Cases illustrative of the point are numerous. 
Wilcox v. McCoy, 21 Ohio St. 655, was based 
upon a claim for damages arising from a sale of 
sheep represented to be sound, but which were 
affected by a disease known as the ‘‘foot rot,” 
whereby other sheep of the plaintiff were infected 
and injured. The claim.was sustained. A num- 
ber of similar cases are digested by Mr. Sedgwick 
in his work on Damages (sections 769, 765, 766, 
and 768), as follows: Where animals sold are 
warranted free of disease, loss through communi- 
cation of disease to other animals of the purchaser 
may be recovered. Mullett v. Mason, L. R.10C. 
P. 559, and other cases. It is not necessary to 
the recovery of damages to show that the vendor 
knew that the diseased animal was to be placed 
with others belonging to plaintiff. Packard v. 
Slack, 32 Vt.9. The defendang is presumed to 
anticipate that the animals he sells will be placed 
with others as a natural consequence of his act. 
Sherrod v. Langdon, 21 Iowa, 518. The expense 
of nursing and curing other animals, which con- 
tract disease from those sold, may also be recoy- 
ered. Long v. Clapp, 15 Neb. 417, 19 N. W. Rep. 
467. In Randall y. Newson, 2 Q. B. Div. 12, the 
plaintiff had bought of defendant a pole for his 
carriage. In driving, the horses swerved, and 
the pole broke short off at.the carriage, and the 
horses were injured. The court held that the 
question should have been left with the jury 
whether the injury to the horses was or not a 
natural consequence of the defect in the pole. 
Where coloring matter, purchased for the pur- 
pose of coloring ice cream by a manufacturer of 
that article, proved to be poisonous, the pur- 
chaser was allowed to recover the value of the ice 
cream lost through the use of the poisonous col- 
oring matter, and also compensation for injury to 
business. Swain v. Schieffelin (Sup.), 12N. Y. 
Supp. 155. See Jones v. George, 61 Tex. 345; 
also, Suth. Dam. §§ 662-675, where the subject is 
discussed at length, and pertinent authorities 
cited. There is no reason to doubt that the law 
is entirely settled, and it is clear that, if the mas- 
ter be found liable, that liability covers all dam- 
ages necessarily and directly resulting from the 
injurious acts. 

It is also well settled that, where the injury re- 


‘sults from the default of the contracting party 


himself, the motive which induces the act or the 
omission, unless the circumstances raise a claim 
for exemplary damages, is of no consequence. In 
such case, evidence of the defaulting party’s mo- 
tives, or of anything which affects only the moral 
character of the transaction, can have no weight, 
and is therefore inadmissible. Unless the inten- 
tion ‘belongs directly to the issue, it is not an 
element in the case. Compensation for breach of 
contract in relation to the payment of money or 
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in relation to property ordinarily does not in- 
volve motive, for in the first case the failure to 
pay as agreed is measured absolutely by the 
sum and interest, no matter what vicious purpose 
induced the failure; and, in the second, com- 
pensation—that is, to be placed in the same posi- 
tion he would have been in had the other party 
performed his contract—is the injured party’s 
right, no matter how earnest the unavailing ef- 
forts to perform may have been, nor how free 
from intent to injure the motive of the defaulting 
party. 3 Pars. Cont. 167, and authorities cited. 
Was Coit liable for the consequences of Miller’s 
malicious acts? In pursuing this inquiry it is im- 
portant that we keep constantly in mind two con- 
trolling facts,— one that the relations of the 
plaintiff and defendant were contract relations, 
and those between the defendant and Miller were 
those of master and servant. The general rule 
undoubtedly is, although subject to notable ex- 
ceptions, that the master is not liable for his 
servant’s malicious acts, as shown in Wright v. 
Wilcox, 19 Wend. 345, whee it was sought to re- 
cover against a father ior the act of his son, who, 
while driving the father’s horses and wagon 
about his father’s business, intentionally whipped 
up the horses, and ran over one of a number of 
boys who were trying to get into the wagon. The 
driver, at the time, saw the boy was between the 
wheels, and thus likely to be injured. Cowan, J., 
in deciding the case, remarked that it was im- 
possible to sustain the verdict against the father 
because the act.of the son was done with the 
willful intention to throw the boy off; that, while 
the son was in other respects in the service of his 
father, he was not in this, which was a plain tres- 
pass, for which the master (the father) was no 
more liable than if his servant had committed 
any other assault and battery. A case not dis- 
similar in principle is that of Railroad Co. v. 
Wetmore, 19 Ohio St. 110, where the plaintiff, 
after purchasing a ticket as a passenger, applied 
to one who had the duty of checking baggage to 
have his baggage checked, and, by his impor- 
tunate conduct and abusive language towards ‘the 
servant, provoked a quarrel, in which the servant, 
to gratify his personal resentment, struck the 
plaintiff with a hatchet. It was held ‘that the 
wrongful act of the servant in striking the plaint- 
iff cannot be regarded as authorized by the mas- 
ter, nor as an act done in the execution of the 
service for which he was engaged by the master. 
And the fact that the blow was inflicted with a 
hatchet furnished by the master, to be used for a 
wholly different purpose in connection with the 
servant’s business, is immaterial as respects the 
liability of the master.”’ It was shown by the 
evidence that the assault was not committed in 
endeavoring to eject the plaintiff from the place 
where the baggageman had special control, but 
outside of it, and ata place where he had no 
charge, and so was not a case of the use of ex- 
cess of force, nor was it calculated to facilitate or 
promote the business for which the servant was 








employed. Other cases are to be found whieh, " 
much further than these in exonerating the mag. 
ter. They are mostly old cases, and some of © 












them have not been followed in the later de. or Ww 
cisions. Thus, in Middleton v. Fowler, 1 Salk, genc 
| 282, where, in an action against the masterofa ~ “wh 
stagecoach, to recover for the value of a trunk of gage 
a passenger, lost by the driver, into whose pog. — to d 
session the trunk had been placed by the tray. a auth 
eler, it was held by Holt, C. J., that the master thou 
was not liable. The language of the judge, that liabl 
‘no master is chargeable with the acts of the sery- aside 
ant but when he acts in the execution of theau. ing! 
thority given by his master,’’ has been given too @ and’ 
wide an interpretation; and, indeed, the lawof # priv: 
the case would hardly be regarded as good law ble.’ 
at the present day. See Craker v. Railway Co,, (sect 
36 Wis. 657, where the true distinction is clearly @ isa; 
given. This case (as indeed is the larger portion — the 
of the reported cases involving the principle) wag some 
against a railroad company. the action being misd 
based on its common-law liability asa common @ _ thor! 
carrier, and affords an instance of strict applica- 7 yet | 
tion of the rule of respondeat superior. But suit | 
courts are supposed to enforce rules of law, where reser 
applicable, without respect to the personnel of — fease 
the parties, and it is presumed that, where lia- of hi 
bility is found to attach to a master for the act of thou 
a servant, the rule of damages would be the same @ - ticip 
whether the master were an individual or a cor- ore 
poration. "them 
The modern rule, and we believe it to be well spon 
established, is stated by Mr. Mechem in his work ~ polic 
on Agency (section 740) thus: ‘The tendency coul 
of modern cases, however, is to attach less im- deali 
portance to the intention of the agent, and more indir 
to the question whether the act was done within of ag 
the scope of the agent’s employment; and itis out 
believed that the true rule may be said to be that and 
the principal is responsible for the willful or ma- and 
licious acts of his agent if they are done in the of th 


course of his employment and within the scopeot @ ~ It’ 


his authority, but that the principal is not liable liabil 
for such acts, unless previoysly expressly au- Tespé 
thorized or subsequently ratified, when they are conti 
done outside of the course of the agent’s employ- form 
ment, and beyond the scope of his authority, a8 othe: 
where the agent steps aside from his employment the a 
to gratify some personal animosity, or to give tinct 
vent to some private feeling of his own. The term: 
question of what acts are within the scope of the disti: 
employment is no less difficult of determination Engl 
here than in those cases where the principal’s ~ stab] 


liability for the agent’s negligence is involved, tion. 






but the principles are the same. Indeed, the de- grati 
termination of whether the principal would have way 
been liable had the same injury resulted from one 1 
the agent’s negligence or unskillfulness will often also | 
be of aid; for, if the act in the latter case would mer ; 
be within the scope of the employment, it is none — the c 
the less so where the intention was willfal. © of hi 
Where the principal owes to third persons the not ii 
performance of some duty, as to do or not to doa — tl 

ver 


particular act, and he commits the performance — 
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" ofthis duty to an agent, the principal cannot es- 
"gape the responsibility civiliter if the agent fails 
to perform it, whether such failure be accidental 
or willful, or whether it be the result of negli- 
ce or malice.’’ Continuing, the author says: 
“What is meant is that, if the agent, while en- 
gaged in doing something which he is authorized 
to do,and while acting in the execution of his 
authority, inflicts an injury upon third persons, 
| though willfully or malicionsly, the principal is 
liable; but if, on the other hand, the agent steps 
aside from his employment to do some act hav- 
' ingno connection with the principal’s business, 
’- and to which he is inspired by pure personal and 
' private malice or ill will, the principal is not lia- 
ble.” Mr. Justice Story, in his work on Agency 
(section 452), gives the rule in these words: “‘It 
' iga general doctrine of the law that, although 
the principal is not ordinarily liable (for he 
sometimes is) inacriminal suit for the acts or 
misdeeds of his agent, unless, indeed, he has au- 
thorized or co-operated in those acts or misdeeds, 
" yet he is held liable to third persons in a civil 
suit for the frauds, deceits, concealments, misrep- 
resentations, torts, negligences, and other mal- 
feasances or misfeasances and omissions of duty 
of his agent in the course of his employment, al- 
though the principal did not authorize or par- 
' ticipate in, or indeed know of, such misconduct, 
 oreven if he forbade the acts or disapproved of 
' them. In all such cases the rule applies, re- 
spondeat superior; and it is founded upon public 
policy and convenience, for in no other way 
could there be any safety to third persons in their 
dealings, either directly with the principal, or 
indirectly with him through the instrumentality 
ofagents. In every such case the principal holds 
out his agent as competent and fit to be trusted, 
and thereby, in effect, he warrants his fidelity 
and good conduct in all matters within the scope 
of the agency.” 

It is important to observe a distinction between 
liability for the malicious acts of an agent with 
Tespect to one with whom the principal holds 
contractual relations,—acts affecting the per- 
formance of the contract,—and with respect to 
others who may have suffered injury by reason of 
the agent’s torts, as a failure to observe this dis- 
tinction has resulted in apparent confusion of 
terms both in text-books and decisions. The 
distinction referred to is made apparent in an old 
English case. A traveler employed a livery 

~stable keeper to drive him safely to his destina- 
tion. The driver purposely and needlessly, to 
gratify his own personal malice, went out of his 


__ Way to collide with another carriage, by which 


one riding therein was injured. The collision” 
also injured the traveler. The action by the for-. 
mer against the master was predicated wholly on 
the claim that he was liable for the malicious act 
of his servant, committed without authority, and 
hot in the line of his service. An action by the 
traveler would have rested on the failure of the 
liveryman to perform his contract. And, as to 


the latter proposition, Prof. Wharton, in his work 
on Agency and Agents (section 487), gives this 
terse rule: ‘*Principal who contracts to do a 
particular thing is liable for agent’s torts which 
prevent the performance of the contract.’’ One 
principle seems to be well settled by the later 
authorities, viz.: That if the act of the servant 
which has occasioned the mischief is within the 
scope of the employment, the fact that it was 
maliciously done does not affect the question of 
the master’s liability under a proper rule of dam- 
ages. 

Coming now, to the case at bar, were the acts of 
Miller, which caused the injury, in law the acts 
of his employer? That is, were they within the 
scope of his duties, or were they outside and be- 
yond? And here we must not mistake the acts 
which caused the damage. At first blush it might 
seem that these acts were the watering of the 
milk, and those were not within any authority 
from the master. But not so. The putting of 
the water in the milk would have been quite in- 
nocuous, so far as plaintiff is concerned, had the 
compound not been delivered to the factory. It 
was the delivery there which produced the harm. 
In those acts of delivery Miller stood for and rep- 
resented his master. Clearly, those deliveries 
were done in the course of his employment, *‘in 
the execution of the service for which he was en- 
gaged by the master.’’ Under such conditions, 
why should the master not be liable? He had 
contracted to deliver pure milk, and, in trusting 
that duty to his servant, why had he not, apply- 
ing the principle announced by Judge Story, held 
out that servant as fit to be trusted, and war- 
ranted his fidelity and good conduct in all mat- 
ters connected with the performance of that con- 
tract? Why, in reason, should the loss occasioned 
by the rascality of the defendant’s servant be 
thrown on the plaintiff? The latter had no voice 
in his selection; no control over his conduct. 
Does the servant’s motive change the nature of 
the damages? Does it make the failure of the 
defendant to perform his contract any the less 
obvious, or any the less serious in results? As 
remarked by White, J., in Railroad Co. v. Young, 
21 Ohio St. 524: ‘*Where a person is injured by 
the acts of a servant, done in the course of his 
employment, we see no good reason why the mo- 
tive or intention of the servant should operate to 
discharge the master from liability. If the na- 
ture of the injurious act is such as to make the 
master liable for its consequences, in the absence 
of the particular intention, it is not perceived 
how the presence of such intention can be held to 
excuse the master.”” And would any intelligent 
legal mind suppose for a moment that, the al- 
leged contract being found, if the delivery of the 
objectionable compound at the factory had been 
through the mere negligence of the servant, the 
defendant would not be liable? Surely not. Nor 
does the enforcement of the rule of damages here- 
inbefore indicated involve punishment of one for 
the nialicious act of ahother. «If it were proposed 
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to inflict punitive damages on the master where he 
is innocent of wrong intent, then that inequitable 
result would follow. Butso long as compensation, 
and compensation only, is the rule, the motive of 
the servant not entering into the case one way or 
the other, the master is not held for the motive; 
he is held only for theact. So, in this case, if 
the testimony of the plaintiff tended to prove that 
Coit knew of the condition of the milk at the 
time of the delivery, as the record would imply, 
then proof to the contrary was competent, but for 
the purpose only of excluding a right to recover 
punitive damages. 
This contract involved reciprocal duties, and 
gave corresponding legal rights. The defendant 
was to deliver pure milk; the plaintiff was to pay 
good money. Now, suppose, instead of this ac- 
tion, there were a suit of the defendant against 
the plaintiff for his season’s milk, $1,150, and the 
company had pleaded payment. At the trial it 
appeared that,on the day the acrount was due 
the company had given the money to one of its 
employees, with directions to go to the vendor 
and pay for the milk, and he had gone to the res- 
idence of the vendor and counted out. as the 
vendor supposed, $1,150, and taken a receipt to 
the company. The next day, when a deposit in 
bank was attempted, it was found that a portion 
of the money was counterfeit. Suppose the testi- 
mony to further show that the employee, out of 
malice towards the company and greed in his 
own interest, had substituted counterfeit money 
and paid that. Would the company have a de- 
fense? The bills paid looked like good currency, as 
the milk delivered looked like pure milk. In fact 
both were tainted. Is there any real difference 
in the two cases? Is it not a failure to perform a 
contract in both? True, the method of ‘making 
proof of damages is different; it is simple in one 
case, and much less so in the other. But, when 
arrived at, the result is precisely the same. It is 
compensation in both cases, the making of the in- 
jured party whole. Our case is essentially dissim- 
ilar from that of Railroad Co. v. Wetmore, supra, 
where the defendant was exonerated. If Miller had 
gotinto a quarrel with the manager of the factory, 
about the delivery of milk, for instance, and, to 
gratify his own personal resentment, had lashed the 
other with the defendant’s whip, which had been 
furnished him to drive the horses with, we would 
have had a case parallel with the one above cited. 
The view here indicated finds support in the 
broad principle that where one of two innocent 
persons must suffer, he must be the sufferer who 
puts itin the power of the wrong-doer to cause 
the loss. ‘‘He, certainly, who trusts most, must 
suffer most.’’ He through whose agency the loss 
occurred must sustain it. It is a principle 
founded on the highest considerations of justice 
and expediency. Therule is elucidated in the 
opinion by Minshall, J., in the recent case of 
Shurtz v. Colvin (Ohio Sup.), 45 N. E. Rep. 527, 
and special reference is here made to that opinion 
for argument and illustrations. See, also, Quick 














v. Milligan, 108 Ind. 419,9 N. E. Rep. 392; 
v. Schenck, 10 Pa. St. 293; Le Neve v. Le } 
Atk. 646. If the foregoing conclusions are 
rect, it follows that the instructions given ¢ 
jury did not cover the case before them. = e 
case made was the case which, within thea 
tions of the petition, the evidence tended to prove, 
The vital points were the agreement to deliver 
pure milk, the delivery under it, the character t 
the milk delivered, and the resulting damage, 
and the questions the jury needed instructions 
upon, in case they found for the plaintiff on these 
propositions, were the liability or non-liability of 
Coit, and the measure of damages i in case he wag 
to be held. ‘The instruction given was if the 
adulteration was done by Miller maliciously, to 
injure Coit, and the delivery of the adulterated” 
article was without Coit’s knowledge, he was not 
liable for any damage; which, if we are right in” 
the principles of law applicable to the case, wag © 
erroneous. The court also added that Coit would © 
remain liable for the amount of water delivered, — 
because it was not milk. This means, we sup 
pose, that, on Coit’s cross petition, he would not” 
be allowed to recover pay for water. Of course 
he could not, but this instruction ignores any duty — 
to deliver milk not adulterated, and would be 
proper ina case where the quantity delivered 
was the only question involved. But here ‘g 
involved the question of damages for tbe impa 
character of the article delivered, and it is diffe” 
cult to see how, upon the view most favorable to” 
Coit, the rule would not have been the ordinary ~ 
commercial rule, viz: the difference between the” 

































‘value of the milk delivered and what its value 


i 


would have been bad no water beén mixed with] 
it. Swan’s Treaties (14th Ed.), 784; American 
note to Benj. Sales (6th Ed.), 906. 

There is another ground which would appear 
to defeat the attempted defense. The sale and” 
delivery of adulterated milk is an offense against 
one of the pure-food statutes. The act of April” 
10, 1889, entitled *‘An act to regulate the sale of” 
milk’’ (86 Ohio Laws, 229), provides ‘that who ~ 
ever, by himself or by his servant or agent, * **7 
sells, exchanges, or delivers * * * adulterated” 
milk, or milk to which water or any foreign sub- © 
stance has been added * * * shall be pune” 
ished,’’ etc. Inthe case of State v. Kelly, 4 
Ohio St. 166, 43 N. E. Rep. 163, it is held thatin” 
a prosecution under the act of March 20, 1884, 
provide against the adulteration of foods and 
drugs, it is nota defense that the accused is ign0- 
rant of the adulteration of the article which hesellé ” 
or offers for sale.’’ These statutes have a like pum | 
pose. They are founded on the policy of protection” 
to the public, the same policy which is recognized” 
in numberless cases where, on a sale by victualers 
of articles of food for domestic consumption, the 
law implies a warranty that they are fit for su¢ 
purpose—and the seller will not be heard to 
that he did not know they were not, nor to pleae” 
good faith in theirsale. The rule of construction” 
























































applied to the act last cited applies equally to the © 





CENTRAL LAW JOURNAL. 













et to regulate the sale of milk; and it is the 
theory of the decision cited that it is the duty of 
the party, who by himself or agent, sells such 
articles, to know their quality—they must know, 
 ortake the consequences. An opposite construc- 
» tion, it is declared by the court, would defeat the 
humane purpose of the acts. The principle of 
Rose v. King, 49 Ohio St. 213, 30 N. E. Rep. 267, 
rules this case with respect to the civil remedy. 
Where a defendant is liable under the criminal 
' statute, he is liable to a person directly injured, 
| civilly. 
_ These conclusions require a reversal of both 
judgments, and a new trial. Reversed. 















7 the” Note.—Recent Cases on the Liability of the Master 
Ite y re > for Malicious Acts of the Servant.—A railroad com- 





pany is liable for the misconduct of an engineer in un- 


was m0 @% necessarily, willfully, and maliciously sounding the 
‘ight in @ whistle and blowing off steam, so as to frighten a horse, 
ise, Wag and cause him to run away; but not for the miscon- 
t would. duct of the trainmenin shouting and yelling at the 
livered, said horse. Cobb v. Columbia & G. R. Co. (S. Car.), 15 
ve Sup. §, E. Rep. 878. Where a surgeon employed by a rail- 
ld ae road company to attend to injured persons committed 
to his charge is alleged to have willfully and ma- 

comm liciously assaulted an assistant, it is presumptivély an 
ny duty @ independent tort, for which the master is not liable, 
ould be - and a bare allegation that it was done in the course of 
slivered — his employment, and while in the discharge of his 
re Was. duty, is insufficient, by itself, to charge the master 


a with liability. Campbell v. Northern Pac. R. Co. 


n paire 
ne 4 (Minn.), 53 N. W. Rep. 768. A master is liable for in- 
rable to jury inflicted by a servant willfully and maliciously, 
rdinary where he is at the time acting in the course of his em- 
&: ployment, though he exceeds his authority. St. 
een the Louis, I. M. & S. Ry. Co. v. Hackett (Ark.), 248. W. 
s value Rep. 881, 58 Ark. 381. A railway company is not lia- 
2d with | ble for an injury resulting to a trespasser from an as- 
rerican sault by its brakeman, in the absence of evidence that 
the brakeman was discharging a duty incident to his 
appear q employment. Texas & P. Ry. Co. v. Black (Tex. Sup.), 
le and 278. W. Rep. 118. The manager of a theater is respon- 
against sible for the acts of a special police, whe was ap- 
f April pointed for the theater, at the special request of the 
of! Manager, by the board of metropolitan police com- 
sale of missioners, and who was employed and paid solely by 
t who- i sich manager. Dickson v. Waldron (Ind. Sup.), 35 
Be = N.E. Rep.1. A person who rides on a railroad train 
terated Without paying his fare, under an arrangement with 
mn sub- — the train crew, cannot reeover from the company for 
. puns injuries sustained by being pushed from the train by 
lly, 54 such crew while they were attempting to rob him. 
that in Alabama & V. Ry. Co. v. McAfee (Miss.), 14 South. 
84,40 | Rep. 260. Where defendant agreed to guard plaint- 
and iff’s residence from burglars and thieves during a 
8 _ ertain period, and for that purpose to employ honest 
igno-- " 40d competent servants, defendant cannot escape 
re sells. Z liability for the act of the guard employed, in break- 
e put @ ing into the house and stealing therefrom, by the rule 





| that a master is not liable for the unlawful and will- 
| ful acts of his servants. William v. Brooklyn Diste 
Tel. Co., 8338 N. Y. S. 849, 12 Misc. Rep. 565. The wan- 
ton and malicious use of the steam whistle by servants 
' of a railroad company in charge of a locomotive, 
While it is in use, is an act within the scope of their 
| ¢mployment, so as to charge the company with liabil- 
ity for injuries caused thereby. Texas & P. Ry. Co. 
Scoville (C. C. A.), 62 Fed. Rep. 730,10 C. C. A. 479. 
A railroad company whose foreman, in hiring and 
discharging men, discriminated against those disposed 
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to deal at plaintiff’s grocery, with intent to injure 
plaintiff’s business, was not liable in damages, since 
the wrongful conduct of the foreman was not within 
the scope of his duties. Graham v. St. Charles. St. R. 
Co., 18 South. Rep. 707, 47 La. Ann. 1656. A railroad 
company is not liable for vindictive or punitive dam- 
ages on account of a wanton or malicious act of a con- 
ductor of one of its trains towards a passenger in ex- 
ecuting the authority given him, unless the malicious 
act was either authorized or ratified. It is at most 
only liable for the actual damages sustained. Warner 
v. Southern Pac. Co. (Cal.), 45 Pac. Rep. 187, 48 Cent. 
L. J. 112. In an action for personal injuries a de- 
murrer.was sustained to a declaration which averred 
that defendant express company’s agent overcharged 
plaintiff for some matter of express; that plaintiff 
complained to defendant’s general agent, and re- 
quested the local agent to refund; that later plaintiff 
was in defendant’s office on other business and the 
agent informed him that he wished to repay the over- 
charge; that he required plaintiff to sign a receipt for 
the money; that “immediately,” while plaintiff was 
then in the office of defendant, the agent willfully and 
wrongfully cursed and maltreated plaintiff “because 
plaintiff had demanded and received” the overcharge. 
Held, that the acts and declarations of the agent were 
a part of the res geste, and therefore the com- 
pany was liable for the injuries inflicted. Richberger 
v. American Exp. Co. (Miss.), 18 South. Rep. 922, 42 
Cent. L. J. 280. Where a foreman prints and de- 
livers a list of questions containing libelous matter, 
knowing that they are to be circulated for illegitimate 
purposes among persons to be called as witnesses on 
a trial, his employer is liable to the person libeled. 
Youmans v. Paine (Sup.), 35 N. Y. S. 50, 86 Hun, 
479. In an action for wrongfully ejecting plaintiff 
from defendant’s car, a request to charge without 
qualification that defendant was not liable if the con- 
ductor’s conduct was willful or malicious, or if his 
acts were done with a purpose of his own, was prop” 
erly refused, because the master is liable for the acts 
of his servant within the general scope of his employ- 
ment while engaged in the master’s business, and 

done with a view to the furtherance of his business, 

whether the act is done negligently, wrongfully or 
even willfully. Burns v. Glens Falis, 8S. H. & Ft. E. 

St. R. Co. (Sup.), 88 N. Y. 8. 856, 4 App. Div. 426. In 

an action for plaintiff’s wrongful expulsion from de- 

fendant’s street car, it appeared that plaintiff was so 

expelled September 12, 1894; that the only notice to 

defendant that the conduct of its conductor who ex- 

pelled plaintiff was malicious was the allegation in 

the complaint served September 25, 1894; that the 

conductor continued in defendant’s employment till 

December 18, 1894, when the service was voluntarily 

ended. The record did not show that the jury were 

acquainted with the contents of the complaint, and 

they were instructed that, if the conductor mali- 

ciously put plaintiff off the car, plaintiff was entitled 

to punitory, as well as compensatory, damages: Held 

that, within the rule that punitory damages can be 

recovered against the principal for the malicious act 

of the agent only when such act is either authorized 

or ratified by the principal, the court erred in taking 

the question of ratification from the jury. Robinson 

v. Superior Rapid-Transit Ry. Co. (Wis.), 69 N. W. 

Rep. 961. See article on Assaults by Servants, in 38 
Cent. L. J. 447. 
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JETSAM AND FLOTSAM. 


AIDING THE CUBANS. 

What citizens of the United States may lawfully do 
to aid the Cubans in their struggle for freedom is a 
question of presentinterest. Activity in furnishing 
arms, ammunition, and mento aid the rebellion in 
Cuba has led to a series of prosecutions for violation 
of U. S. Rev. Stat. § 5286, which declares: ‘‘Every 
person who within the territory or jurisdiction of the 
United States begins or sets on foot or provides or 
prepares the means for any military expedition or 
enterprise to be carried on from thence against the 
territory or diminions of any foreign prince or State 
or of any colony, district, or people with whom the 
United States are at peace shall be deemed guilty of 
a high misdemeanor and shall be fined not exceeding 
$3,000 and imprisoned not more than three years.”’ It 
is said by Chief Justice Fuller in Wiborg v. United 
States, 163 U. 8. 632,—L. ed.—: ‘““The statute was un- 
doubtedly designed in general to secure neutrality in 
wars between two other nations or between contend- 
ing parties recognized as belligerents, but its opera- 
tion is not necessarily dependent on the existence of 
such state of belligerency.”” He points out that the 
offense is defined disjunctively as committed by every 
person who within our territory or jurisdiction “‘be- 
gins, or sets on foot, or provides, or prepares the 
means for any military expedition or enterprise to be 
earried on from thence.”” The Supreme Court of the 
United States decided in that case that there is a pro- 
hibited military expedition or enterprise when men 
combine aud organize in this country and are carried 
with arms and ammunition under their control by a 
tug 30or 40 miles out to seatoa steamer on which 
they embark and drill and by which they are taken to 
Cuba, where they disembark to effect an armed land- 
ing on the coast with intent to make war against the 
Spanish government. 

Other federal courts have applied the law to some- 
what similar circumstances. In United ‘States v. 
Pena, 69 Fed. Rep. 983, it was held that the statute 
was not violated by shipping arms, ammunition, or 
military equipments, or leaving the United States as 
individuals, singly or in unarmed associations, for the 
purpose of joining in military operations on foreign 
soil. So in United States v. Hughes, 75 Fed. Rep. 
267, the court helds that a merchant ship in legitimate 
commerce may carry passengers to Cuba and also 
carry boxes of arms and ammunition as merchandise 
at the same time; but that there would be a military 
enterprise within the prohibition of the act of con- 
gress ifthe passengers after they came aboard the 
vessel took the arms from the boxes and organized 
themselves into a company or organization, or if they 
drilled or went through the manual of arms under 
the leadership or direction of one man or more. 

To the same effect is United States v. O’Brien, 75 
Fed. Rep. 900, expressly deciding that it is not a vio- 
lation of neutrality laws for individuals to leave this 
country with intent to enlist in the Cuban army and 
that such persons may be lawfully carried as passen- 
gers on a vessel and that they may go separately on a 
regular line steamer or any other or charter a‘vessel or 
g0 separately or in association fer the purpose of fa- 
cilitating transportation, provided they do not form 
or set on foot any military expedition or enterprise or 
procure or prepare the means therefor. The same 
case holds that secrecy and mystery in the transporta- 
tion of men and munitions do not render the transac- 
tion a violation of the neutrality laws when it is not 
done in aid of a military expedition or enterprise. 





It is evident that under the law as laid dowg 
these cases the question of combination and orga 
tion is an important part of the subject. With 
law thus plainly interpreted there does not seem 
be much to prevent Cuban sympathizers from fur 
nishing all the men, munitions, and guns that they can 
procure, providing they can escape the Spanish ships, "4 
So far as the United States laws are concerned, the — 
main thing is to avoid combining and organizing their 
men into a military expedition before they reach 
Cuba.— Case and Comment. 








CORRESPONDENCE. 


QUERY — PUBLICATION OF LEGAL NOTICES IN NEBRASKA, 


To the Editor of the Central Law Journal: 

A has published a newspaper in a certain county in 
Nebraska 83 successive weeks, but has had the press. 
work done outside the State. There is no question ag 
to the legality of the publication, but under the 
Nebraska law would a notice published in his paper 
be legal, all other things being in conformity to law, 
if he printed it ‘tin whole or in part in an office main- 
tained at the place of publication” without first hay- 
ing printed it in whole or in part 52 successive weeks 
prior to the publication of said notice? (2) Would 
asmall supplement printed on a job press be consid 
ered a part of the paper if it was inserted regularly 
every week? 

The Nebraska law is as follows: (Note the peculiar 
wording at the conclusion of the paragraph.) 

“Sec. 1. That no newspaper shall be considereda 
legal newspaper for the publication of legal and other 
official notices unless the same shall have a bona fide 
circulation of at least 200 copies weekly, and shall 
have been published within the county for 52 succes 
sive weeks prior to the publication of such notices, 
and be printed either in whole or in part in an office 
maintained at the place of publication.” 

My opinion is that if A does a portion of the print” 
ing in his office from now on, or prints the whole or 
part of the papers containing the notice, the publica 
tion will be legal and good. Is my conclusion correct? 
(2) Teconsider a supplement, no matter how small, 
a part of the paper. Is this correct? J.Jd.F. 








HUMORS OF THE LAW. 


Roscoe Conkling came into Mr. Evarts’ office one 
day, when he was a young lawyer, in quite a nervous 
state. 

“You seem tobe very much excited, Mr. Conk- 
ling,” said Mr. Evarts. 

“Yes, I’m provoked—I am provoked,’ said Mr. 
Conkling. ‘I never had a client dissatisfied about my 
fee before.’’ 

“Well, what’s the matter?”’ asked Mr. Evarts. 

“Why, [ defended Gibbons for arson, you know, 
He was convicted, but I did hard work for him. I 
took him to the superior court and he was convicted, 
then on to the supreme court, and the supreme court’ 
confirmed the judgment and gave him ten yearsif 
the penitentiary. I charged him $3,000, and now Gib- 
bons is grumbling about it—says its too much. Now, 
Mr. Evarts, I ask you if I really charged too much?” 

“Well,” said Mr. Evarts, very deliberately, “of 
course, you did a good deal of work, and $3,000 is not 
a very big fee; but, ts be frank with you, Mr. Conk — 
ling, my deliberate opinion—is—that—he—might— 
have—been—convicted—for less money.”’ 
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1. ACTION — Splitting of Claim.—An action for use 
and occupation of land is a single cause of action, and 
plaintiff cannot so split the claim as to maintain two 
actions.— REYNOLDS V. JONKS, Ark., 388. W. Rep. 151. 

2. ATTACHMENT — Affidavit — Collateral Attack.— 
Though the affidavit for an attachment in describing 
the debt and demand may not have stated ‘‘that itisa 
just claim,” a subsequent sale of the land thereunder 
cannot be collaterally attacked where plaintiff bad at- 
tached to his declaration an itemized account, sworn 
to as “true, just, and correct.”—MCELWEE V. STEEL- 
MAN, Tenn., 38S. W. Rep. 275. 

8, ATTACHMENT — Damages.—The Value of time lost 
by defendant in attachment in attending the suit is too 
remote, and not recoverable as actual damages for 
wrongful attachment.—LANG V. FRITZ, Tex., 38 8. W. 
Rep. 233. 

4. BANKS AND BANKING — Collections.—When a bank 
indorses commercial paper “for collection,” and for- 
wards the same to another bank for collection and re- 
mittance, the collecting bank, though it acts only as 
agent forthe remitting bank, and has no mutual ac- 
count with it, is not required to keep the moneys col- 
lected separate from all other moneys in its posses- 
sion, and to remit the identical money, nor is the payer 
of such paper required to see that the identical money 
isremitted.—FiIrsT NAT. BANK OF RICHMOND V. WIL- 
MINGTON & W. R. Co., U. 8.0. C. of App., Fourth Cir- 
cuit, 77 Fed. Rep. 401. 

5. Bonps—School District—Excessive Issue.—Bonds 
issued by a school district in Iowa for an amount ex- 
ceeding the limit of indebtedness prescribed by the 
constitution are void; and refunding bonds, also in ex- 


_ ess of the constitutional limit, issued to take up such 


void bonds, are void inthe hands of all persons, with- 
out regard tothe recitals they contain.—SHAW V. IN- 
DEPENDENT SCHOOL DIST. OF RIVERSIDE, U. 8. C. C. of 
App., Eighth Circu!t, 77 Fed. Rep. 277. 

6. BUILDING ASSOCIATIONS—Taxation.—Building and 
loan associations are not to be assessed with a capital 
stock. The members are to be assessed with their 
shares.—OHIO VAL. BUILDING & LOAN ASSN. V. COUNTY 
OourT OF CABELL CounTY, W. Va., 268. E. Rep. 208. 








7. CARRIERS — Passengers — Who are Passengers.—A 
passenger, after alighting at his destination, ceases to 
be a passenger when he undertakes to cross the train 
to the opposite side from the depot, to see the engineer 
on private business; and therefore the railroad com- 
pany is not liable for injuries received in attempting 
to recroes the train by reason of his being thrown be- 
neath the train, on account of his striking a box placed 
on the baggage car platform over which he was at- 
tempting to cross.—HENDRICK V. CHICAGO & A. R. Co., 
Mo., 388. W. Rep. 297. 


8. CARRIERS OF Goops — When Relation Begins.— 
Plaintiff delivered a wagon to defendant road for ship- 
ment after 5 o’clock P.M. The shipping clerk had left, 
but the wagon was received, and plaintiff was informed 
that the bill of lading would be made out the next day: 
Held, that the relation of carrier was assumed by de- 
fendant, though the bill of lading was not yet issued.— 
GuLF, U. & 8. F. Ry. Co. v. Compron, Tex., 38 8. W. 
Rep. 220. 

9. CHATTEL MORTGAGES—Registration — Removal of 
Property.—Under the act of 1879, relating to chattel 
mortgages, which, in effect, provides that, where the 
mortgage is recorded in the county where the property 
was originally, this registration will be validin the 
county to which it may be removed, for four months, 
against all persons, but after that time the mortgagee 
must register the mortgage in the county to which the 
property was removed, the registration of the mort- 
gage in the county to which the property was removed 
constitutes notice, though the mortgage has not before 
been registered at all.—AMES IRON WORKS V. CHINN, 
Tex., 388. W. Rep. 247. 


10. CONSTITUTIONAL Law—Assessment for Municipal 
Improvements.—An act of the legislature which au- 
thorizes a municipality to assess two-thirds the ex- 
pense of paving a street and the whole expense of con- 
structing a sewer against the abutting property owners 
is constitutional and valid.—CITY OF PARKERSBURG V. 
TAVENNER, W. Va., 268. E. Rep. 79. 

11. ConTRACT—Anti-trust Statute — Validity.—A con- 
tract toeell an unlimited quantity of goods, probibit- 
ing the vendee from dealing inthe product of any 
other person, and requiring him to give prompt notice 
to the vendor of any competition which might arise in 
the traffic and sale of such goods at the place where 
the vendee was engaged in business, is void, under the 
anti-trust statute.—TEXas BREWING CO. V. MBYER, 
Tex., 388. W. Rep. 263. 

12. CONTRACTS — Consummation.—A contract by de- 
fendants to lease pastures to plaintiff, provided that 
the latter should execute rent notes, and that defend- 
ants should give bond to secare plaintiff against dam- 
age to cattle grazing onthe pastures, and was deliy- 
ered in escrow, to be held until the notes and the bond 
were delivered to the holder for delivery tothe re- 
spective parties: Held, that where defendants failed 
to execute the bond, though plaintiff executed and de- 
livered the notes, the contract was not consummated. 
—GENTRY V. GATLIN, Tex., 38S. W. Rep. 228. 

18. ConTRACT—Parol Evidence.—Lhe rule excluding 
parol evidence of a written contract does not apply 
where the controversy is between persons not parties 
to the contract, aud the contract is collaterally in- 
volved.—ARCHER V. HOOPER, N. Car., 268. E. Rep. 148. 

14. ConTRACT—Right to Rescind.—If one, with knowl.- 
edge of a fraud which would relieve him from a con- 
tract, goes on to execute it, he thereby confirms it, and 
cannot get relief against it. He has but one election 
to confirm or repudiate the contract, and, if he elects 
to confirm it, he is finally bound by it.—HuTTon v. 
DEwInNG, W. Va., 268. E. Bep. 197. 

15. CONVERSION — Wrongful Attachment.—Where a 
constable attached a stock of goods in a store, not be- 
longing to the debtor, but no separation was made of 
said goods from the rest of the stock, and, by arrange- 
ment between the owner and the attachment debtor, 
the goods were replevied, by said attachment debtor 
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giving a replevin bond, and were restored to the 
owner, the latter cannot maintain an action for con- 
version.—GARDNER V. BELL, Tex., 38S. W. Rep. 239. 

16. CONVERSION—Wrongful Attachment—Damages.— 
Where goods, not belonging to the debtor, are at- 
tached, if the owner, after recovering possession with- 
Out expense or special damage, sells the property, and 
retains the proceeds, he cannot, in an action of con- 
version against the officer and attaching creditors, re- 
cover the value of the property.—GARDNER V. BELL, 
Tex., 385. W. Rep. 240. 

17. CORPORATION — Attachment.—Where a foreign 
corporation has been granted a charter by a State, it is 
a domestic corporation, and not subject to attachment 
asa non-resident.—BERNHARDT V. BROWN, N. Car., 26 
8. E. Rep. 162. 

18. CouRT OF CLAIMs — Jurisdiction — Citizensbip.— 
Corporations organized under State laws are citizens 
of the United States, within the meaning of Act March 
8, 1891, giving the court of claims jurisdiction over 
“claims for property of citizens of the United States” 
destroyed by Indians.—UNITED STATES V. NORTHWEST- 
ERN EXPRESS, STAGE & TRANSPORTATION Co., U.S. 8. 
C.,178. C. Rep. 206. 


19. CRIMINAL EVIDENCE—False Pretenses—Swindling. 
—Under an indictment for swindling the prosec ‘tor 
by procuring property in exchange for land by false 
representations as to the quantity and character of the 
land, a deed by defendant to athird person is admis- 
sible, where it appears that it was made to such per- 
son at the prosecutor’s request as security fora loan 
to the prosecutor, that the real transaction took place 
between defendant and prosecutor, and that a bill of 
sale for the property ‘received in exchange was signed 
by prosecutor.—SALTER V. STATE, Tex., 38S. W. Rep. 
212. 

20. CRIMINAL LAw—Burglary.—Where, in a prosecu- 
tion for burglary, the evidence without question shows 
that defendant’s intent in entering was to commit 
theft, a requested instruction to acquit if defendant 
entered for any other purpose thanto commit theft, 
and formed the intent to steal after entering, was 
properly refused.—MATTHEWS V. STATE, Tex., 88 8. W. 
Rep. 172. 

21. CRIMINAL LAW — Character of Defendant.—Where 
a witness had testified that he knew the general repu- 
tatiofi of the defendant for truth and veracity, and that 
his reputation was bad, it was not error to permit him 
to testify, further, that, from that reputation, the de- 
fendant was unworthy of belief under oath.—WARE V. 
STATE, Tex., 388. W. Rep. 198. 

22. CRIMINAL LAw—Former Jeopardy.—Where, after 
a case is submitted to the jury, the court discharges a 
juror on a statement that his wife is dangerously ill, 
witbout any judicial finding to that effect, and without 
the knowledge of defendant or his counsel, and then 
discharges the jury, over the protest of defendant, on 
his objecting to proceed without a full jury, such pro- 
ceedings sustain a plea of former jeopardy.—UPCHURCH 
Vv. Stare, Tex., 38S. W. Rep. 206. 


23. CRIMINAL LAaw—Homicide — Degree. — That de- 
ceased had debauched defendant’s wife is not enough 
to reduce the homicide to manslaughter, defendant 
having, after learning of the fact, twice met deceased 
before the killing.—HARDCASTLE V. STATE, Tex., 88 8. 
W. Rep. 186. 


24. CRIMINAL Law—Homicide—Plea of Guilty.—Pen. 
Code 1895, art. 712, provides that, if a jury find any per- 
son guilty of murder, they shall find whether it is in 
the first or second degree, and if any person pleads 
guilty to an indictment for murder the jury shall find 
of what degree he is guilty and in either case find the 
punishment: Held, that where a defendant pleads 
guilty to an indictment for murder in the first degree a 
jury must be summoned to determine the degree of 
murder by the same method as if defendant had 
pleaded not guilty.—MaetTIn Vv. STATE,Tex., 38 8. W. 
Rep. 194. 











25. CRIMINAL Law—Imitation of Butter—Illegal 
—A sale by a clerk in defendant’s store of imitutio 
butter, apparently in the ordinary course of busit 
is prima facie evidence of a sale by defendunt.—s 
Vv. BOCKSTRUCK, Mo., 3888. W. Rep. 317. 

26. CRIMINAL Law—Qualification of Judge.—Whereg 
judge is disqualified from sitting in a case, the 
ment rendered by him is a nullity, though the parti 
agree to waive objections to the jurisdiction.—Jany, 
v. STATE, Tex., 3838. W. Rep. 179. 















27. CRIMINAL Law — Rape — Consent of Female— (a 
Where a woman is in possession of her natura! mental _ 1.5 
and physical pow2rs, and not terrified by threats, nop jm not int 
in such a position that resistance would be useless, the per 
her failure to resist intercourse amounts to consent; — by the 
therefore a charge that, ‘‘if there is non-consent of the not kn 
woman, the force incident to the act” of intercourse ie ership 
all the force that is necessary to constitute rape, iser- b. ducted 
ror, for omission to state the kind of non-consent the — interes 
law requires.—MILLS Vv. UNITED STATES, U.S. 8.0.,17” e _*#. D.( 


8. C. Rep. 210. 

28. CRIMINAL PRaCTICE—Cruelty to Animals.—Papb, 
St. ch. 96, § 1, provides that whoever, having “the 
charge or custody of any animal,” shall unnecessarily  @ 
fail to provide it with food, etc., shall be liable to E. ip 
panishment: Held, that a complaint under such see ee 
tion, which alleges that defendant is the owner of the” 3 | & record 





animal, without alleging that he had the “charge and © TELS V 
custody” of the same, is defective.—SraTE V. ra a #9. E 
I., 36 Atl. Rep. 91. Be oofTes 

29. CRIMINAL PRACTICE — Forgery — Indictment. after, ¢ 
indictment for passing as true a forged instrument dl- a ary in 
recting a certain firm to “Let bearer have a ten-dollar 9 menta 


suit of clothes and charge to transfer Co. (Signed) is ; y. KEA 
Wm. Manchester,” failing to allege that the “Transfer 
Co.” was incorporated, or was a copartnership, ete, 4 x the lev 


is fatally defective—HUTTON v. STATE, Tex., 38 8. W. ~ jndgm 
Rep. 209. EZ ingou 

80. CRIMINAL PRacTicE—Homicide—Variance —In @ ing it t 
prosecution for murder, proof that deceased’s name © Ohio, 4 
was “Bob” T meets an allegation in the indictment that “ay 4“. E 
defendant killed ‘‘Robert” T.—ALsuP v. STaT#, Tex, 9 quent 
88S. W. Rep. 174. —#@ ithevs 

31, DrEED—Boundaries—Evidence.—Where a grant i 9  depto: 


located by contemporaneously marked lines, such  # oxorw 


lines contro! the boundary and fix the location so as to create 
supersede other descriptions.—DEAVER V. JONES,N. on the 
Oar., 26S. E. Rep. 156. Y v. Fir 
32. DEEDS—Description—Parol Evidence.—Where a. a Rep. ¢ 
deed offered in evidence describes the property as“a 9 49. 
certain quantity of land containing 350 acres, beingia “HR feger: 
six different deeds, the courses and distances referred “not be 
to the original grants, which are six, lying on” acem laws 
tain river, the land conveyed cannot be identified by a give 
introducing a deed to the grantor for 50 acres, and #  eregit 
then offering to prove by parol that the tract described fit of 
in the second conveyance was one of six tractsclaimed _ credit 


by the grantor in the first when he executed the deed. % federt 






—HEMPHILL V. ANNIS, N. Car., 268. E. Rep. 152. April 
38. DEED FROM HUSBAND TO WIFE—Parol Trust.— ~ again 
Where a husband makes an absolute conveyance of bounc 
real estate to his wife directly or indirectiy through 4 Suits | 
the intervention of a trustee, a court of equity will not: devia 
entertain a bill by the husband, either before or after ~“ C.C., 
divorce granted such wife, which seeks to establisha 4B.) 
parol trust as to such real estate in such wife for theit ~ Act C 
mutual benefit.—HANDLAN V. HANDLAN, W. Va., 268, “9 from : 
E. Rep. 179. x or rep 
84. Divorce—Foreign Decree—Pleading.—A husband deper 
suing for divorce cannot object to a foreign decreeol ply to 
divorce set up by the wifejin her answer, on the ground Tepre: 
that the court rendering it had no jurisdiction over ~ alreac 
him, where he appeared in the action in the foreiga” 8.0., 
court, but made no motion therein to vacate the judg: — 4.1 
ment against him.—MALCOLM v. MaLcoLs, Ky., 885. ~A bi 
W. Rep. 141. will | 
35. DivorcE — Temporary Alimony.—A wife is en-— need 






titled to temporary alimony, in an action for divorces, 
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plaintiff or defendant, as a matter of right, 
saliowance being subject to review only as to the 
"mount, which, being in large measure discretionary, 
~ will not be changed, except on a strong showing of 
- grror. —RasT V. RaST, Ala., 21 South. Rep. 34. 
; %. ELECTION — Board of Canvass.—In mandamus to 
gompel the board of canvass to canvass the votes and 
gene a certificate of election, the title of relator to the 
| office claimed and the legality of the election cannot 
peinguired into.—McOoy Vv. STaT#, Dela., 36 Atl. Rep. 
 oL 
#1. Equity—Sale of Bonds—Estoppel.—Equity will 
potinterfere with a sale of bonds on the ground that 










als, nor 
an ” the person selling them was not authorized to do so 
consent; ae by the owner, where it appears that the purchaser did 
it of the - not know of such want of authority or of the real own- 
ourse ig ership of the bonds, and that the owner had so con- 
e, ig er. ta ' ducted him-elf that the purchaser supposed he had no 
entthe me interest in the bonds.—SaNnpDERS V. PECK, U.8.0.C., 
| ¥. D, (Ill.), 77 Fed. Rep. 853. 


8... 


) #. EstopPpEL—Conveyances. by Married Women.— 
The execution by a married woman of a deed, in which 
’ per husband doves not join, and receipt by her of the 
| parchase money, do not estop her or her privies as 
against a subsequent purchaser without notice of her 
coverture, and relying on the apparently clear title of 
| record, from attacking the validity of her deed.—Dan- 
mis V. Mason, Tex., 38S. W. Rep. 161. 


#9. EVIDENCE—Testamentary Capacity—Declarations 

of Testator.—Declarations of testator, made before, 

after, or at the time of making a will, as to testament- 

ary intention, are competent, on the issue of testa- 

_ mentary capacity and of undue influence.—SHEEHAN 
’ ¥. KEARNEY, Miss., 21 South. Rep. 41. 


4 4. ExECUTION—Lien—Waiver.—A lien obtained by 
' thelevy of a foreign execution on the lands of the 
| judgment debtor is not waived nor abandoned by su- 


@ ing out another execution on the judgment, and caus- 











—In 4 ing it to be levied on the same lands.—MASsON V. HULL, 

name Ohio, 45 N. E. Rep. 682. 
a 4i, ExecuTIoN—Validity of Levy.—As against subse- 
quent purchasers and creditors, it is not essential to 
the validity of a levy of an execution on land that the 
ant Ig debtor be without chattel property on which to levy; 
such nor will the levy be rendered invalid, or ineffectual to 
ue create a lien, by the omission of the officer to indorse 
8,N- onthe writ, no goods.—WHEELING, L. E. & P. Coat. Co. 
>@ First Nat. Bank OF SMITHFIELD, Ohio, 45 N. E. 

. 7 sCRep. 630. 

as*@ = 42. Feperat Courrs—Effect of State Statutes.—The 
sa ~@ federal courts, in administering equitable relief, are 
a not bound by any restrictions prescribed by the local 
re | laws for State courts; but where the local laws 
by S| give any enlargement of rights, a non-resident 
= 4 freditor, suing in a federal court, may have the bene- 
al fitof it. Accordingly, held, that a simple contract 
cod. creditor of a deceased person is entitled, in a suit ina 


: federal court, to the benefit of the New York statute of 
. & April 4, 1786, giving such creditors a right of recourse 
st.— 9 gainst heirs and devisees of the decedant, but is not 


e of bound to conform to the subsequent statute requiring 
ugh Suits in such cases to be brought against all heirs or 
not devisees jointly.—BosTton & M. R. R. v. SLocuM, U. 8. 
ifter C.0.,8.D. (N. Y.), 77 Fed. Rep. 345. 
sha 4%. FEDERAL OFFENSE—Interstate Lottery Traffic.— 
heit “@ Act Cong. March 2, 1895, making it an offense to carry 
6 8, e _ from one State to another any paper “purporting to be 
orrepresent a ticket, chance, share or interest in or 
and dependent upon the event of a luttery,” does not ap- 
e of “4 ply to the carrying of papers containing only figures 
und Tepresenting the result of a lottery drawing which has 
ver already taken place.—FRANCE V. UNITED STATES, U. 8. 
ign 8.0., 178. C. Rep. 220. 
ag: 44. FRAUDULENT CONVEYANCES—Action to Set Aside. 


88. ~A bill in equity to set aside a fraudulent conveyance 
Will lie as soun as judgment is rendered, and (plaintiff 
need not wait until return of execution nulla bona.— 


DILLMAN V. NADELHOFFER, IIl., 45 N. E. Rep. 680. 









45. FRAUDULENT CONV“ YANCE — Transfer to Creditor. 
—The transfer of property by the insolvent debtor, 
alleged to be in fraud of creditors, will not be set aside 
merely and only because the transferee is a creditor, 
and the indebtedness the consideration for the trans- 
fer. If, under the circumstances, the transfer was to 
the advantage of the creditors, or at least not injurious 
to them, the transaction is not within the scope of the 
revocatory action; one of the elements required in 
that action being injury to creditors. — BALDWIN Vv. 
MCDONALD, La., 21 South. Rep. 48. 

46. INTOXICATING LIQUOR — Jeopardy — Sale without 
License.—To try one for selling liquor in quantities 
less than a quart withouta license permitting it, after 
an acquittal on a proseeution for selling to an infant 
founded on the same sale, is not putting him twice in 
jeopardy “for the same offense.” — STATE V, GAPEN, 
Ind., 45 N. E. Rep. 678. 

47. JUDGMENT — Fraud — False Testimony.—The fact 
that plaintiff, in an action to recover a balance alleged 
to be due on a grading contract, falsely included, as 
within the area of work done by him, the work of an- 
other contractor, and by showing this to certain wit- 
nesses, along with his own work, induced them to 
value it as his, and to unwittingly give untrue testi- 
mony, is no ground for annulling, for fraud, the judg- 
ment based on such testimony.—NOLL V. CHATTANOOGA 
Co., Tenn., 388. W. Rep. 287. 

48. LIMITATION OF ACTIONS—Fraudulent Transfers of 
Bank Stock.—A suit by the receiver of an insolvent 
national bank to collect an assessment by the comp- 
troller upon the stock from a stockholder who has 
made an alleged fraudulent transfer of his shares is 
based upon the statutory liability of the stockholder, 
and not upon any injury growing out of the fraudulent 
transfer; and therefore the statute of limitations be- 
gins to run from the date the assessment becomes due, 
and not from the discovery of the fraud. — THOMPSON 
Vv. GERMAN Ins. Co., U. 8. C. C., D. (Neb.), 77 ‘Fed. Rep. 
258. 


49. LIMITATIONS OF ACTIONS — Official Bonds—Fraud. 
—Failure of a county officer to pay over moneys col- 
lected by him for the county is not a fraud, within St. 
§§ 2515, 2519, requiring an action for fraud to be com- 
menced within five years of the accrual of the cause 
of action, providing that the cause of action shall not 
be deemed to have accrued till discovery of the fraud 
and that no action can be brought after the lapse of 10 
years from perpetration of the fraud.—SCHWERMAN V. 
COMMONWEALTH, Ky., 88S. W. Rep. 146. 

50. MALICIOUS PROSECUTION. — An action for mali- 
cious prosecution willlie atany time after entry of 
final judgment in the court of last resort in the action 
claimed to have been malicious, though the right to 
petition for a new trial! on statutory grounds continues . 
for a year thereafter. — FOSTER V. DENISON, K.I., 36 
Atl. Rep. 98. 

51. ManDaMous — Jurisdiction. — Mandamus will not 
issue to an inferior court to dismiss a bill for want of 
jurisdiction where the petitioner will have a remedy 
by appeal should a decree pass against him.—IN RE 
ATLANTIC City R. Co., U. 8. 8. O.,17 8. OC. Rep. 208. 

52. MASTER AND SERVANT — Assumed Risk. — It does 

not follow from the fact that the employee takes the 
risk of the dangers incident tothe visible permanent 
structure of the building in which he works that, with- 
out being informed, he is chargeable with notice of 
every detail of the building, such as a trapdoor usu- 
ally kept closed. — HOGARTH V. POCASSET MaNuFG. 
Co., Mass., 45 N. E. Rep. 629. 
_ 58, MASTER AND SERVANT — Negligence. — The main- 
tenance by a railroad company of a structure in close 
proximity to aside track does not constitate negli- 
gence towards employees operating its trains, unless 
it is dangerous to such employees while exercising 
ordinary care. — NEw YORK, OC. &8tT. L. B. Oo. v. Ost- 
MAN, Ind., 45 N. E. Rep. 651. 

54. MASTER AND SERVANT — Vice-principal — Negli~ 
gence. — A conductor, while in charge of an independ 























CENTRAL LAW JOURNAL. 








— = 





ent train, is vice-principal as to a brakeman on such 
train.—PURCELL V. SOUTHERN Ry. Co., N. Car., 268. 
E. Rep. 161. 

55. MINES AND MINING — Abandonment of Lode Claim. 
—An abandoned lode claim becomes part of the public 
domain, subject to sale and disposition by the govern- 
ment.—MIGEON V. MONTANA CENT. Ry. Co., U. 8. C. C. 
of App., Ninth Circuit, 77 Fed. Rep. 249. 

56. MINES AND MINING — ‘‘Working a Mine.” — The 
term “working a mine,” as used among miners, im- 
plies, not merely the right to explore and develop, but 
the right to extract and appropriate ores as the owner 
himself might do.—BAILEY Vv. BonD, U.S.C. C. of App., 
Ninth Circuit, 77 Fed. Rep. 406. 

57. MORTGAGES—Condition of Bond.—The conditions 
of a bond given in consideration that the parties toa 
bastardy suit should marry, and that the bond and 
mortgage should be security to the wife that her hus- 
band would “support and kindly treat” her, is violated 
where the conduct of the husband is such as to drive 
his wife from home. — PORTER V. CAYLOR, Ind., 45 N. 
E. Rep. 649. 

58. MorTGAGES—OConsideration—Pre-existing Debt.— 
One taking a mortgage to secure a pre-existing debt is 
not a bona fide purchaser. — ADAMS V. VANDERBECK, 
Ind., 45 N. E. Rep. 645. 

59. MUNICIPAL ASSESSMENT — Enforcement.—A com- 
plaint to foreclose a lien for assessment for construc- 
tion of a sidewalk, alleging that plaiutiff “completed 
the work in accordance with the terms and stipula- 
tions of the agreement,” and “to the entire satisfac- 
tion of the department of public works of said city, 
and the same was duly accepted by said department,” 
is sufficient, within Burns’ Rev. St. 1894, § 373 (Horner’s 
Rev. St. 1896, § 370), providing that, in pleading per- 
formance of a condition precedent in a contract, it is 
enough to allege generally that the “party performed 
the conditions on his part.” — DARNELL V. KELLER, 
Ind., 45 N. E. Rep. 676. 


60. MUNICIPAL CORPORATION — Street Railroad.—lIt is 
a good defense, to an action against acity for dam- 
ages caused by «a structure in a highway which renders 
it unsafe and inconvenient for travelers, that such 
structure was authorized by the legislature.—REDFORD 
Vv. COGGESHALL, R. I., 86 Atl. Rep. 89. 

61. NATIONAL BANKS — Insolvency — Receiver. — The 
comptroller may appoint a receiver for an insolvent 
national bank, or make a ratable assessment upon the 
stockholders, without a prior judicial determination 
of the necessity for a receiver or of the existence of 
the liabilities of the bank. — BUSHNELL V. LELAND, U. 
8.8. C., 178. C. Rep. 209. 

62. NATIONAL BANKS — Suits in Federal Courts. — Act 
Aug. 13, 1888, § 4, providing that national banks, for the 
purposes of all suits by or against them, shall be 
deemed citizens of the States in which they are lo- 
cated, deprives such banks of the right to sue or be 
sued inthe federal courts, except where the suit is 
based on the diversity of citizenship of the parties.— 
Ex PARTE Jonss, U. 8.8. C., 178. C. Rep. 222. 


63. NEGLIGENCE—Contributory Negligence. — A peti- 
tion in an action against a railroad company to re- 
cover for the death of plaintiff's son, which alleges 
that the deceased went upon the railroad track, and 
fell asleep, and while asleep was negligently run over 
by defendant’s train and killed, states facts which 
prima facie constituted contributory negligence of de- 
ceased, as a matter of law, precluding a recovery, and 
is demurrable unless it alleges other facts which nega- 
tive such presumption, or show that deceased was 
seen by the servants of defendant in time for them to 
have prevented the injury.—BLANKENSHIP V. GALVES- 
Ton, H. &8. A. Ry. Co., Tex., 888. W. Rep. 216. 

64. NEGLIGENCE—Da Ind t Contractor. 
—Where the owner of a building directs the independ- 
ent contractor having the contract to tear down the 
building to place the material in the street, the city 
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terial in the street, provided the gutter was 
structed, the owner is liable for damages caused byt 
contractor placing the material so as to obs 
gutter.—BOHRER V. DIENHART HARNESS Oo., Ind., § 
E. Rep. 668. 
65. NEGLIGENCE — Malpractice — Instruction,— 







the pr 
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action for malpractice, where defendant set up - gome le 
tributory negligence as a defense, an instruction ¢ ~ the tim 
if plaintiff was guilty of contributory neg)  y, SUM 
which was the proximate cause of her injury,  . Pe 
could not recover, was erroneous, without any  eannot 
struction as to what constituted contributory debt in 
gence, though no request was made therefor, —j be may 
CRACKEN V. SMATHERS, N. Car., 26S. E. Rep. 157. _ ereditol 

66. NEGLIGENCE — Proximate and Remote Oa‘ " topayt 
The negligence of a carrier in permitting the gate ofg — ofthe § 
stock pen to remain out of repair is not the —@ ay ilier 


mate cause of injuries to a cattle shipper who wag — _ princip’ 






















thrown, while attempting to make the gate secure,by qm mt ha 
cattle frightened by a passing train.—Tgexas & P. Rr isfactio 
Co. v. BiGHAM, Tex., 38S. W. Rep. 163. § due the 
67. OFFICE AND OFFICERS — Term of Office. — Under — B. Rep. 
Const. § 107 (Const. 1850, art. 6, § 10), authorizing the ™ ™ ?* 
general assembly to provide for the election or mmo) 
pointment of such county officers as may from time t ~ show th 
time be necessary, fora ‘‘term” not exceeding four je 
years; and St. § 2204, providing that the county oil in jm eoret 
spsctor “shall remain in office for four years, unless peal.—E 
removed by the court,” etc.,—a person chosen to fille 8. B. Re 
vacancy in that office holds merely for the unexpired ~ ; : %6. Po 
portion of his predecessor’s term, and not fora full” ofa pre 
term of four years.—HOKE Vv. RICHIE, Ky., 38 8, W, mm *! !@ 
Rep. 132. to entit) 
68. PARTNERSHIP — Insolvent Firm.— Where a party @ ong 
who is amember of an insolvent partnership isin @ 
debted on his individual account to different parties, ot. Ra 
and dies, the social assets are applicable first to the @ ages.—I 
social debts, and, if insufficient, the social creditors peepan 
come in as general creditors pari passu with separate mm “2° he 
creditors of the same class upon the separate estate of # pan 
the deceased partner.—FREEPORT STONE OO. V. Carer’ ein a 
ADMR., W. Va., 26S. E. Rep. 183. ; omy 
69. PAYMENT -- Receipt in Full — Parol Evidence—A aaa 
contractor, who had assigned his contract for erecting 
a house, gave a subcontractor a written order on th # RB. Ra 
assignee for the amount due him for plumbing, “tobe jy ‘#lthy 
paid when you [the assignee] receive the money for mind, g 
building” said house; and the subcontractor, in wit @ tended § 
ing, acknowledged the receipt of such order, “in fall” Melnity 
for plumbing:” Held, that parol evidence was admis: gp #4 kne 
sible to show that the subcontractor did not intend to with co 
accept the order in satisfaction of his claim, regard qm "ks! 
less of whether the contingency on which the order jp "CHIC: 
was available should ever arise.—ROGERS V. TOMLIN: 9. Ra 
SON, Tex., 388. W. Rep. 244. Crossin; 
70. PLEADING AND PROOF.—Under a complaint inan jp Mzes ce 
action to recover for goods sold, alleging a contract left by t 
between plaintiff and defendant, plaintiff cannot, over jm "Sitot 
defendant’s objection, recover ona contract for hig — object 1 
benefit, between defendant and another, to whom | frighten 
plaintiff had sold the goods, without amendment of — Tex., 38 
the complaint.—SaMs V. Prick, N. Oar., 268. E. Rep. © 0. Ra 
170. Where 
71. PRINCIPAL AND AGENT—Authority of Agent. Oe the oute 
who has authority to use another’s name in the com from a | 
duct of a saloon business may sign such other’s name “tare, cor 
to a note given to procure a saloon license.—FLEWEI- tain, w 





as 


“Brock b 
Withstar 





LEN V. MITTENTHAL, Tex., 38 8S. W. Rep. 234. @ 
72, PRINCIPAL AND AGENT — Bond for Title.—Defent — 










ant entered into an agreement whereby he authorized REV 
a certain person to procure for him a bond or agree ~ _ mal 
ment for a deed to certain mining claims, from plainh e.—/ 
iffs, who were the owners thereof. The agent pro” _ Be 
cured the agreement, which was drawn up in the form — —. 






of an indenture, and contained stipulations for cer — 
tain payments by defendant. It was delivered tod@ — 
fendant, but he never signed it: Held, that plaintiffs 
could not recover upon such instrument, nor 
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having given the owner permission to place the ma- 








they declare upon the agreement between defend ~ 
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band his agent.—HENNESSY V. BOND, U. S. ©. C. of 

, Ninth Circuit, 77 Fed. Rep. 403. 
PRINCIPAL AND SURETY—Release of Sureties.—A 
5 isnot released by the creditor’s indulgence to 
 theprincipal when the only evidence of indulgence is 
that the principal asked for time until he could sell 
- some land, but there was no contract made to extend 
the time of payment.—NATIONAL BANK OF ASHEVILLE 

y. SUMNER, N. Car., 268. E. Rep. 129. 

4. PRINCIPAL AND SURETY — Subrogation.—A surety 
gannot have subrogation until he has actually paid the 
| debt in full; but, on part payment, even without that, 
pe may, when the debt is due, sue in equity both the 
| geditor and principal debtor, to compel such debtor 
© topay the debt out of his own property in exoneration 
| ofthe surety, and may have enforced for his relief 
“gy liens which the creditor has onthe estate of his 
principal. If the surety has paid part, he may in such 


“gmithave subrogation to the creditor’s liens after sat- " 


" jsfaction out of the debtor’s property ef the balance 
| due the creditor.—NBEAL V. BUFFINGTON, W. Va., 26 8. 
B, Rep. 172. 

%. Prockss — Amendment.—Return of service of a 
gummons from a justice’s court, defective in failing to 
ghow that service on a corporation’s agent was made 
inthe county of his residence, may be amended, either 

‘before the justice or inthe circuit court upon an “ap- 
peal.—HOPKINS V. BALTIMORE & O. R. Ca., W. Va., 26 
§. E. Rep. 187. 

%. PUBLIC LANDS — Rights of Pre-emptor.—The wife 
‘ofa pre-emptor of public land has no vested rights in 
gich land until completion of the residence necessary 

| entitle her husband to a patent, andon her death 
prior to that time her heirs take no interest therein.— 
| Yotaw V. PETTIGREW, Tex., 88S. W. Rep. 215. 
| 7. RAILROAD CoMPANIES — Change of Depot — Dam- 
" ages.—Rev. St. art. 4492, providing that no railroad 
tompany shall change its depot grounds after the 
game have been designated, does not render a railroad 
“company that has changed the location of a depot lia- 
blein damages to one owning land near the original 
location, for a depreciation of the value of such land 
“taused by such change.—MiIssour!, K. & T. Ry. Co. v. 
| OoLBuRN, Tex., 38S. W. Rep. 153. 
| %. RAILROAD CoMPANY — Crossing — Negligence.—A 
“bealthy, active negro boy of1l years, having a good 
mind, good hearing, and good eyesight, who had at- 
“tended school several sessions, and who lived in the 
vicinity of and was familiar with a railroad crossing, 
_adknew the dangers incident thereto, is chargeable 
with contributory negligence in attempting to cross 
tracks in front of a rapidly approaching train.—PaYNE 
¥, OnIcaGo & A. R. Co., Mo., 388. W. Rep. 308. 

%. RAILROAD COMPANIES — Frightening Horses— 

Qrossings.—A railroad company is not liable for in- 
_faries caused by a horse’s taking fright at a hand car 
left by the company’s employees near a crossing on its 

tight of way, in the absence of a showing that such an 
object near a crossing is reasonably calculated to 
frighten horses.—_Texas & P. Ry. Co. v. McManus, 

Tex., 88S. W. Rep. 241. 

8. RaiLkOAD CoMPANY—Injury to Person on Track. 
Where a man, apparently helpless, was lying so near 

the outer side of a rail as to expose himself to danger 

& passing engine, and the engineer, by ordinary 
; tire, could have seen him in time to have stopped the 
“Main, with safety to those on board, before the engine 

Wrock him, the company is liable for the injury, not- 

Withstanding the man’s contributory negligence.— 

Pear v. SOUTHERN RY. Co., N. Car., 26S. E. Rep. 149. 

$l. RalLRoap CompPaniEs — Receiver — Limitation of 

| Time.—An ‘order discharging the receiver of a rail- 
: toad, restoring the property tothe company without 
losure, and requiring all claims against the re- 
_teiver to be presented by intervention to the court be- 
& given date, in default whereof they shall be 

» does not preclude recovery in a subsequent 
Wit at law against the company ona claim, not pre- 
‘Mented within the time fixed, for personal injuries re- 


‘e 





ceived while the road was being operated by the re- 
ceiver, but not attributable to his misconduct.—TExas 
& P. Ry. Co. v. Manton, U. 8.8. 0., 178. C. Rep. 216. 

82. RAILROAD COMPANY—Right of Way — Condemna- 
tion.—When the lots described in a railroad company’s 
petition for condemnation for aright of way are but a 
part of an entire parcel of land used for one general 
purpose by defendants, the inquiry asto damage is 
not limited to the lots described in the petition, but 
embraces all damages that the defendants have sus- 
tained to their entire body of land through which the 
road runs.—Kansas OiTy 8.B. R. Oo. v. NORCROSS, 
Mo., 38S. W. Rep. 299. 

83. RAILROAD COMPANY—Street Railroad—Injury to 
Passenger.—Evidence that the driver of a street car 
slowed up at a signal from plairtiff, who was on the 
car with a friend; that the friend safely alighted while 
the car was in motion; and that the driver then started 
up, by striking the mules with his whip, thereby 
throwing plaintiff off—is insufficient to support a 
charge of willful injury, in the absence of any proof 
that the driver knew plaintiff was about to alight.— 
CONNER V. CITIZENS’ ST. R. Co., Ind., 45 N. E. Rep. 662. 


84. RECEIVER—Leave of Court.—Under Horner’s Rev. 
St. 1896, § 1228, providing that a receiver shall have 
power ‘‘under control of the court or of the judge 
thereof in vacation to bring and defend actions,” a 
complaint by a receiver of a corporation on a claim 
due to it must show leave of court obtained before 
suit brought.—RHODES Vv. HILLIGOss, Ind., 45 N. E. 
Rep. 666. 

85. RECEIVERS—Power to Sue.—A receiver of a cor- 
poration, appointed by a State court, and empowered, 
by the order appointing him, to get in the assets of the 
company, and for that purpose to bring such suits as 
may be necessary, can sue ina federal court upon a 
contract for insurance made with the company.— 
SCHULTZ V. PHENIX INS. CO. OF BROOKLYN, U.8.C.C., 

D. (Va.), 77 Fed. Rep. 375. 

86. REMOVAL OF CAUSES—Citizenship.—To entitle a 
party to removal of a cause from the State court on the 
ground of diverse citizenship, it must affirmatively 
appear in thapetition for removal or elsewhere that 
such citizenship existed at the commencement of the 
action, and not simply at the time of asking for the 
removal.—BRADLEY V. OHIO RIVER & C. Ry. Co., N. 
Car., 268. E. Rep. 169. 

87. REMOVAL OF CAUSES—Federal Questions—Plead- 
ings.—Under Act Cong. March 3, 1887, as amended 
August 13, 1888, an action commenced in a State court 
cannot be removed to a federal court, as a case arising 
under the constitution, laws, or treaties of the United 
States, unless the fact thut it so arises) appears from 
the plaintiff's statement of his own claim; and the 
statement in the complaint, by way of anticipation of 
a defense, of statutes of the United States, etc., upon 
which a defense may be founded, will not entitle the 
defendant to remove the case.—STATE OF KANSAS V. 
ATCHISON, T. & S. F. Ry. Co., U. 8. O. C., D. (Kan.), 77 
Fed. Rep. 339. 

88. REMOVAL OF CauUsESsS—Suits against Federal Offi- 
cers.—A summary proceeding by a landlord to re- 
cover from a lessee possession of premises used asa 
bonded warehouse, to which proceeding the collector 
of internal revenue and a United States storekeeper 
are made parties defendant, and described as under- 
tenants holding over, is removable to a federal court, 
under Rev. 8t. § 648.—GALLATIN V. SHERMAN, U. 8. C. C., 
§. D. (N. Y.), 77 Fed. Rep. 387. 

89. SALE — Construction — Conditions. — A contract» 
procured by a plaintiff for a sale of defendant’s patent 
right and of the privilege of manufacturing the pat- 
ented article, provided that the purchaser could “with- 
draw from said business within one year if he so de- 
sired ;” and plaintiff testified that, at the time the sale 
was made, he agreed with the purchaser that the lat- 
ter ‘‘could have the privilesse of withdrawing his 
money,” with interest at 8 per cent., at any time with- 
inayear: Held to be asaleon condition, and not an 
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absolute sale with a privilege of repurchase or re- 
sale, though the words ‘‘repurchase” and “resale” 
were used inthe instrument.—PAPE v. ROMEY, Ind., 
45 N. E. Rep. 671. 

90. SAaLE—Rescission — Restoring Consideration.—In 
order to rescind a contract of sale on the ground of 
fraud, the seller must pay back to the purchaser the 
amount expended in paying freight charges, which 
under the contract was to be deducted from the price. 
—PARKS V. LANCASTER, Tex., 38S. W. Rep. 262. 

91. SALE—Warranty—Obvious Defects.—The seller is 
bound by an express special warranty against obvious 
defects when the buyer relies thereon.—NORRIS V. 
PARKER, Tex., 38S. W. Rep. 259. 

92. SEDUCTION—Evidence—Impeachment.—In a pros- 
ecution for seduction, where prosecutrix testifies that 
she has never had intercourse with any man except 
defendant, testimony of other men that they had had 
intercourse with her is admissible to impeach her.— 
DAVIS V. STATE, Tex., 38S. W. Rep. 174. 

93. SEDUCTION—Evidence— Promise to Marry.—A de- 
fendant may be convicted forjseducing a woman whom 
he had engaged to marry, though the promise to marry 
was not repeated atthe time of the intercourse, and 
no allusion to the marriage contract was then made. 
—BAILEY v. STATE, Tex., 38S. W. Rep. 185. 

94. STARE DECISIS—Constitutional Law—Homestead. 
—The doctrine of stare decisis does not require that a 
prior decision, holding that a homestead is subject to 
forced sale for the satisfaction of a local assessment, 
in contravention of the constitution, should be fol- 
lowed.—STORRIE V. CORTES, Tex., 38S. W. Rep. 154. 


95. TAXATION—Assessment.—A sale, under an assess- 
ment in the tax book record, of which the figures rep- 
resenting the value of the property were without a 
dollar or cents mark, or any other sign to indicate the 
value or denomination of money, passes no title.—AN- 
DERSON V. Post, Tenn., 388. W. Rep. 283. 

96. TAXATION— Assessment—Curing Defect by Legis- 
lation.—Void assessments of town taxes on land can- 
not be cured by legislation after the institution of 
suits to enjoin their collection.—TURNER Vv. TOWN OF 
PEWEE VALLEY, Ky., 38S. W. Rep. 143. 

97. TAXATION—Condemnation.—A decree of condem 
nation under the overdue tax act, not appealed from, 
is conclusive as to all questions of irregularity in the 
assessment, and as to the amount of taxes and whether 
they were paid; and a sale of land under such decree, 
made at a regular term of court, carries the title to the 
land.—STREETT v. REYNOLDS, Ark., 388. W. Rep. 150. 

98. TAXATION — Interstate Commerce—Express Com- 
panies.—A statute which in effect imposes a license 
tax on express companies doing any local business, 
but none on those doing interstate business only, is 
not void as being a regulation of interstate commerce. 
—OSBORNE V. STATE OF FLORIDA, U. S.S.0.,178. 0. 
Rep. 214. 

99. Tax SALE.—A judicial sale is not consummated 
and conclusive until a decree of confirmation trans- 
ferring or directing the transfer of the legal title by 
proper conveyance, until which time it is a mere in- 
choate sale, liable to be defeated, and the title remains 
in the former owner.—THOMPSON V. Cox, W. Va., 268. 
E. Rep. 189. 

100. TRIAL — Instruction. — The court is justified in 
controlling a jury in its verdict, by a binding instruc- 
tion, only in those cases in which the testimony will 
not support any other verdict than that which is di- 
rected.—MEYERS V. BIRCH, N. J., 86 Atl. Rep. 95. 


101. Trust — Construction. — A trust deed provided 
that the trustee should hold the property for the use 
of the wife of one of the grantors and her two children, 
to use the profits for the support of said wife and 
children, and at thedeath of the wife the property to 
be held for the use of said children until they arrived 
atacertain age: Held, that the wife andthe children 
were tenants in common in the trust estate.—WILSON 
v. WILSON, N. Car., 268. E. Rep. 155. 





102. TRUSTS — Interest of Beneficiary. — Under 4 pp 
vision of a will creating atrust fund, the net ineom 
from whieh was directed to be paid to a son of 
testator ‘‘during his life, upon his receipt in writ 
therefor, at such times, in such manner, and in 
Sums as to my said trustees shall seem fit, and at 
decease the principal sum of said several trust funds, 
with the income, if any, which shall have acerneg 
thereon, shall be paid to and distributed among hig jg 
sue,” the son has no interest in the income in the 
hands of the trustees that can be reached by bis ered. 7 
itors.—IAsIGI Vv. SHAW, Mass., 45 N. E. Rep. 627. ~ ie 


103. USuRY—Elimination by Consent.—Where partie — 
consent to eliminate all items that might render the © 
transaction usurious, the fact that some of the items 
are inadvertently left uncorrected will not invalidate — 
the transaction.—JARVIS V. SOUTHERN GROCERY 00,, — 
Ark., 388. W. Rep. 148. 


104. VENDOR'S LIEN — Foreclosure.—In a suit to fore 7 
close a vendor's lien, the note sued on stated that it — 
was given “as a last payment on house on lot ig © 
Bivens, Texas.” The petition alleged that, at thetime © 
it was given, a deed was executed, describing the prop 
erty sold. The deed was not produced nor accounted © 
for at the trial: Held,that the evidence of a witness ~ 
present when the note was delivered that it was given : 
in part payment of the land described in the petition, 
was inadmissible, the deed being the best evidence— © 
WILLARD V. CLEVELAND, Tex., 38S. W. Rep. 222. 


105. WILLS—Bequests.— Words of inheritance are not © 
necessary to give absolute title to bequests, and 
whenever a will purports to dispose of realty and per- 
sonalty in the same words and in the same connection, 
and it is manifest that the testator intended both togo © 
together, the instrument will be so construed.—MUL 
VANE V. RUDE, Ind.,45 N. E. Rep. 659. 

106. WILLS — Construction. — Testator directed that — 
the residue should be divided equally among his four 
sisters and one brother for life, and that, at the death — 
ofany of them,the share of such tenant should be- 
equally divided among his nieces and nephews, andif 
any ofthe nieces or nephews should then be dead, 
leaving issue, such issue to take the share of the par 
ent: Held, that the grandchildren (great nieces and 
nephews of testator) of testator’s brother, who was 
dead when the will was made (the grandchildren’s — 
parents also being dead), were entitled to what their 
parents would have taken if living at the publication — 
of the will.—DEHAVEN V. OGLESBY, Ky., 38S. W. Rep. — 
145. 

107. WILLS — Description of Beneficiary. — Where 
money is bequeathed toa school by a testatrix, dee — 
ignating the object of her bounty by a wrong namé, 
but fixing the locality, it may be shown by extrinsi¢ 
testimony what school was intended in the will, and 
that it was the only school controlled by a certain de — 
nomination of religious people in that place.—Ross — 
EXR. V. KIGER, W. Va., 268. E. Rep. 193. 

108. WiLL—Devise in Trust — Validity.—A will whieh 
gives the residue of the testator’s estate ‘‘to remain 
and be in the hands of and under the control of my & 
ecutors, as trustees, for 20 years after my decease, and 
then the same to go to my heirs at law,” is not repug- 
nant to law orcontrary to public policy. — YOUN@Y. 
Snow, Mass., 45 N. E. Rep. 686. 

109. WILLS—Nature of Estate. — Testator devised his 
real estate to his second wife and his children by bet, — 
by name, in equal portions. In another clause he a 
named his other children, explaining why they did 
not share in the estate: Held, that the devisees took 
as tenants in common, and not as a class, with righté 
of survivorship. — Frost v. Courtis, Mass., 45 N.&. 
Rep. 687. 

110. WITNESS — Impeachment.—A defendant, testify-_ 
ing for himself in acriminal case, may be asked oD 
cross-examination, for the purpose of impeachment, to 
he had previously served a term in the penitentiary.~ — 
DARBYSHIRE V. STATE, Tex., 888. W. Rep. 173. 





